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We have, therefore, to construe the wajib-ul-arz prepared in
1873. As that document confers a right of pre-emption upon
shareholders in the patti, and next upon shareholders in the
village, it evidently means that a person who does not own a
share in the patil or malal in which the property sold is situate
but owns a share in the village is entitled to claim pre-emp-
tion as against an out~ider, vtherwise the provision as to the
right of pre-emption existing in a shareholder in the village
would be wholly meaningless. The case of a person who
claims pre-emption under a wajib-ul-arz conferring a right of
pre-emption only upon co-sharers in theé village which has
subsequently been divided into mahals is different. In the
present instance, as we have already said, the village had already
been sub-divided into pattis or mahals before the wajib-ul-arz
was prepared, and in spite of such sub-division the right of
pre-emption was given to a person who might own a share in
the village, although he did not own a share in the patti. That
state of things still exists in the village in question, and, there-
fore, as again~t an outsider to the village, a person holding
a share in the village is entitled to pre-empt. The plaintiff
being such a person has the right of pie-emption claimed by
him. The appeal, therefore, fuils, and isaccordingly dismissed
with costs,
Appeal dismissed,

Before Sir John Stanley, Ewnight, Chief Justice, end Mr, Justice
Sty William Burkitt,
SHIAM LAL aAnND ornERs (DEFuNDANTS) v. GANESHI LAL (PATNRINF). *

Hindw lnw—Joint Hindw family—Suit aquinst futher and son on promissory

aotn given by father—Son exempted from liability on note—Liability of

son as member of « joint faomily,

In s suit brought against fathor and son in a joint Hindun family upoun
u promissory note executed by the father alone, the son was exempted from
liability on the note on the ground that he was no party to ib: in other words
the suit as against the son was dismissed. A deeree, however, was passed
against the father, sud in execution thereof the decree-holder’s assignee
caused a portion of the joint family property to be sold. Held on suit by
the son for a dechiration exempbing his interest in the joint family property

* Appesl No. 81 of 1105 under scetion 10 of the Lotters Potent,
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that the dismissal #s aguinst him of the suit on his father’s promissory note
left him still lisble as 2 Hindu son to pay his father’s debt unless—which was
not suggested bere ~the debt was tainted with immorality.

THE facts of this case are as follows:—

The plaintiff’s father borrowed Rs. 800 from cne Jainti
Prasad, giving a promissory note as security. On foot of chis
note Jainti Prasad brought a snit against the plaintifi’s father
and impleaded al-o his minor som, the plaintiff. The Court
(Munsif of Hathras) dismissed the suit as against the present
plaintiff acceding to the defence that as the son was not a party
to the note no decred could be passed against him. A decree
was passed against the father and in execution the assignee of
that decree cansed a portion of the joint family property to be
sold. .

The prezent =uit was thereupon instituted by Ganeshi Lal to
have it declared that the decree so obtained could not be pro-
perly executed against his interest in the family property in
view of the fact that the snit upon the promissory note had been
dismissed against him. Both the Court of first inctance (Addi-
tional Subordinate Judge of Aligsrh) and the Jower appellate
Court (District Judge of Aligarh) held that there was no
force in this contention ; that Ganeshi Lal was liable as a Hindu
son to pay his father’s debt unle-s that debt was tainted with
immorality ; there was no suggestion in this case that there was
any immorality.

A second appenl was preferred to the High Court, and the
learned Jndge before whom the appeal came fur disposal reversed
the decrees of the Courts below, holding that, in view of the
dismissal of the suit upon the note asagainst the son, not merely
was he personally exempted from liability in respect of the
debt, but his interest in the family property could not be sold
in execution of the decree passed against his father.

Prom that decislon the present appeal arose.

Pandit Moti Lal Nehru, How'ble Pandit Madun Mohan
Malaviya and Pandit Mohan Lal Nehru, for the appellants,

' Munshi Gobind Prasad, for the respondent,

Srawiey, C.J. and Burrrrr, J.—This is an appeal under

seotion 10 of the Letters Patent against a decree of a learned
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Judge of this Court allowing an appeal from the decree of the
District Judge which affirmed & decree of the Court of first
instance. The facts out of which the litigation arose are shortly
as follows :—Kishan Lal, the plaintiff’s father, borrowed a sum
of Rs. 800 odd from one Jainti Prasad and gave a rukka or
promissory note as secnrity for the loan. Jainti Prasad brought
a suit on foot of this mote, aud impleaded not merely the
executant of the note, but also his minor son, the plaintiff. On
behalf of the son a defence was raised that he was no party
to the note, and that, therefore, thesuit could nob properly be
decreed as against him. The Cowrt properly acceded to-
this defence and dismissed the suit as against him, As there
appears to be some misconception as to the meaning and effect
of the decree in thatsuit, we shall refer to the proceedings.
The Munsif in his judgment, dated the 9th of May, 1894, rays
that the defendant, Ganeshi Lal, wasnot liable to pay the plain~
tiff’s claim,  when he was not a privy to the promissory note debt
contract,” that is, that he being no party to the rukka a decres
could not properly be passed against him. Accordingly the
Munsif exempted Ganeshi Lal from - the plaintiff’s claim. In
other words, he dismissed the suit as against Ganeshi Lal, A
decree, however, was passed against the father, and in execution
the assignes of that decree caused a portion of the Jomt family
property to be sold.

The present suit was thereupon instituted by Ganeshi Lal

“to have it declared that the decree so obtained could not he

properly executed against hisinterest in the family property
in view of the fact that the suit upon the rulkka had been

“dismissed against him. Both the Cowrt of first instance and

the lower appellate Court held that there was no force in this
contention ; that Ganeshi Lial was lable as a Hindu son to pay
his father’s debt unless that debt was tainted with immorality;
there was no suggestion in thiscase that there was any imuw oral-
ify.

A second appeal was preferred from the decrees of the lower
Courts to this Court, and the learned Judge before whom the

‘appeal came for disposal reversed the decrees of the Courts below,

holding thatin view of the dismissal of the suit upon the ruklka
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as against the son, not merely was he personally exempted from
liability in respect of the debt, but his interest in the family
property could not be sold in execution of the decree passed
against his father. The learned Judge says:—“The Court
oxempted the plaintiff, Ganeshi Lal, from liability from the
debt and made no reservation that such exemption should extend
only to his person and personal properly other than the joint
family property. The effect of his being exempted from liability
was to dismiss the suit against him so that the decree which was
passed in that suit could not be emforced against him orany
property in whick he had any interest. His share in the joint
family property, therefore, could not under that decree be sold.”
We are unable to agree with the learned Judge in the conclu-
sion at which he sq arrived. Inthe first place we do potthink
that it was necessary for the Court below in dismissing the
claim against Ganeshi Lal, > make any reservation to the
effect that such exemption should extend only to his person
and personal property. It was guite sufficient for the Court to
say that Ganeshi Lial not being a party to the rulkke could not
be made personally liable for it. Then the learned Judge says
that the effect of his being exempted from liability was to
dismiss the suit against him. That is so ; but the learned Judga
goes on to say that the effect of this was that any decree which
might be passed in that suit “conld not be enforced against
him or any property in which he had any interest” We think
that this was not the effect of the decree. In our judgment it
left the son exactly in the position in which he would have
been if he had never been impleaded in that suit, that is, ib
lefo him liable as a Hindu son to pay any debts of his father
not shown to be tainted with immorality. As we have already
said, there is no suggestion that the debt, which was contracted
by the father, the subject-matter of the litigation, was contracted

for immoral purposes. We, therefore, must allow this appeal,.

set aside the decree of the learned Judge of this Court and
restore the deoree of the lower appellate Court. The respond-
ent must pay the costs of this appeal and also the costs of the
appeal to the learned Judge of this Court.

Appeul decreeds
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