
Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Sir
Williâ ^Burmt. m oe2r4.

E R I J  K E S H O R E  a n d  a n o t h e b  (D e f e n d a n t s )  ®. M A D H O  S I N G H --------------------------

AND OTHHBS ( P d AINTIB'E'S).®

-Act No. I V  o f  1882 (Transfor of Iroporty Act), seotioti QO—-Mortgage-^
FitrcJiase o f  part o f  the mortgaged p'Oi^erty—Mortgage foreclosed, pur
chaser not being made a party— 'Right of purchaser to redeem pari o f the 
mortgaged property.
T h e  p la in t i i f s ’  f a t l i e r  p m -c l ia s e d  som e  s i r  la n d  w h icli^  a lo n ^  w it h  o t h e r  

p r o p e r t y ,  w a s  t l i e  s u b je c t  o f  a  m o r t g a g e  b y  c o n d i t i o n i l  sa le . T h e  in o r tg a g e e a  

•‘s u b s c q u u n t ly  in s t i t u t e d  a s u i t  f o r  fo r e c lo s u r e ,  in  w h ic h  t h e y  ob ta in ed ! a  d c c r e e  

a n d  a n  o rd e r  a b s o la t e  f o r  f o r e c lo s u r e .  B u t  th e  m o r t g a g e e s ,  a l t h o u g h  t h e y  

■ h a d  n o t i c e  o f  h is  in tez -cs t  i n  t h e  m o r t g a g e d  p r o p e r t y ,  d id  n o t  j o i n  th e  p u r 

ch a s e r  as a p u 't y  t o  th e ir  B u it. Jleld t l i i t  t h e r e  w .is n o  b a r  t o  th e  p l i i n t i f f s  

- s u in g  t o  re d e e m  t h a t  p o r t io n  o f  th e  m o r t g ig e d  p r o p e r t y  in  w h ic h  t h o i r  f a t h e r  

■had a c q u ir e d  a n  in t e r e s t ,  a n d  t h a t  t h e y  w e re  n o t  b o u n d  t o  r e d e e m  t h e  w h o le  

m o r tg ;ig e .

The facts of this case are tliixs stated in the judgment under 
• appeal. Sheo Prasad and Daya Ram were owners of two and 
a half biswas of mauza Ganauli. In 1884 and 1885 they mort- 

: gaged this share, t)gether with a share in auother village, by 
deeds of conditional sale to Kuiiwar Dharam Singh for an aggre®

.gate sum of Rs. 5,000. The mortgagee then sold his rights to 
Brij Kishore aud Rup Kishore. On the 19th of March 1898 
•they sued to foreclose the mortgages. They obtained a decree on 
the 26th of April, 1893, which was made absolute on the 28th 
of January, 1899. Before the institution of the suit for fore-

■ closure, one Laahmaa Singh had in execution of a simple money 
decree against the mortgagors parchajed their isamindari rights 
in a portion of their sir land in mauza Ganauli. The mortgagees, 
though aware of this purchase, did not make Lachraan Singh a 

.party to their suit for foreclosure. Aftor the death of Lachman 
Singh his sons brought a suit to I'ecleem the portion of the mort- 

: gaged property purchased by their faiher upon payment of a 
proportionate amount of the mortgage money. Tiie Court of 
;first instance (Munsif of Phaphnnd) gave the plaintiffs a decree 
for redemption, and this decree was affii'med on appeal by the 
Subordioate Judge of Mainpuri. The defendants then appealed 
to the High Court, where their appeal coming on for hearing

» Appeal No. 33 of 1905 under section 10 of the Letters Patent,
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1905 before a single Judge of the Court was dismissed.* The defend
ants thereupon filed the present appeal under section 10 of the;- 
Letters Patent o f the Court. ^

The Hon’ble Pandit Sundar Lai and Pandit Baldeo Mam 
Dave, for the apellants.

The respondents were not represented.
S ta n ley ^  C.J, and BuricitTj J.—-We think that the view  

expressed by our brother Aikman in his judgment is correct. 
Little can be usefully added to that judgment. Mr, Sundar Lai 
forcibly argued that the plaintiffs were not entitled to ignore -

■ the forcclosare decree which was made absolato on the 28th of 
January 1899 for one purpose and treat it; as binding for another. 
His argument is no doubt logical. I f  a party seeks to have a 
Judgmen fc set aside he must have it set aside iii toto : he cannot 
take advantage of it for one purpose whilst repifdialiirig it in other 
respects. In this case, however, the defendants appellants could, 
not have the foreclosure decree set aside as against the mortga
gors who were parties to the suit. That decree is binding as 
between them and the mortgagees. This being so, the defendants 
appellants under that decree are, and must bo, treated as the 
absolute owners of the shares in the villages in dispute with the- 
exception of tlie portion of sir land which was sold to the plain
tiffs. I f  the plaintiffs were bound, as Mr. Bundar Lai contends,, 
to redeem the whole mortgage, the result would be that imme
diately on redemption they would be entitled, in view of section- 
82 of the Transfer of Property Act, to claim and recover from 
the defendants appellants rateable contribution, to the mortgage- 
debt, and so obtain by two suits substantially tlie same relief as 
that which they ask for in the suit out of which tliis appeal has- 
ariten. The question then iSj are two suits necessary ? Clearly 
not, we think, in view of the provisions of section 60 of ihe- 
Transfer of Property Act. The defendants appellants have by 
their foieclosure decree ac(]uii'ed from their mortgagors a share of 
the mortgaged property. The plaintiffs respondents are inter» 
ested ab:o in a share of that property, and therefo 'e, a-; it appears 
to us, are in the terms of the section entitled to redeem their own,- 
bhare only on payment of a proportionate part of the amount.

* Sue Weekly Notes, lOOS, p. 133.
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remaiiiing due on the mo;-tgage- We therefore dismis,s the appeal 
l)nt without coytŝ  as the plaintiffs respontlent.s ave not repre- 
, entecl before us.

Appeal dismissed.
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£efore Mr, Justice Kmx and Mi'. Jusiiec Aihman.
MADHO SINGH aijb awothbk (Pi,AnsrT3F.Fs) v. SUilJAIs  ̂ KUNWAFi

AiTD AHOa’HER (DePENÎ AKTS) *
Al4 No, X V  f)/1877 (Indian Limitaiion ActJ, sc-hedule IT, art. 1,4'3—Zrwu' f̂c 

iioio—Adverse possession—Oovernmr.ni rcvcnuo— Do fault c r— S/mi'o of 
defanUcr let on farming lease— Share not claimcd on ai'jriry o f lease.
One Mulcliaiid, -vvlio owned tui eiglit iiniiii a uiiincltri ,share in iwaiiz i Rtiji- 

pur, disnppoaved in 1^ 7  loaving Guvormwe'nt revenue inipakl. His share was 
thei'enpon made over to Mtmgu Liil, :md nfteiwu-dH l,o one Palitilwan iSingli, 
on a faimirg loiisCj wliicli expired in 1871. On tlio exp’u'y of tliis' lease Pahal- 
wan Singli still letained possession o£ tliO property, and iilbimately in 1891 it 
was sold in oxecntion of a deciee against him and purcliased by tlio pi'odocos.' 
sor in title'of tho answeririg defendants. In 3 903 a suit was bronglit for 
lecoveiy of posfecssjon ty the purchasers of Mulcliand’s rights from his 
representatives. JTeẐ Z that aftcT 1871 Palwlwan Singh’s possession bccama 
adverse to Mtilchand and the suit was btined hy limitation. M /m I Situjh 
D%la Singh (1) approved.
. The facts of this case are as follow :—

Ooe Mulchand owned an 8-anna iKamiadari share ia maiiza 
Eiijipur. He disappeared during the Mutiny leaving the 
Government revenue in arrears. His share 'was accordingly 
farmed out, first to his hrotber, Mangu Lai and then to one 
Pahahvan Singh. Pahalwan Singh held posf̂ ession under the 
farming lea ê till 1871 and suhsequently to 1871 retained pos- 
feestionj neither Mulchaud nor any representative of Mulchand 
having a]>peared to claim the property. In 1884 PahalwaB Singh 
mortgaged the property to one Bhaggi Lai, the predecessor of 
the answering defendants. Bhaggi Lai brought a suit for- 
sale, and having obtained a decree brought the share to gale

« Secontl Appeal No. 2S1 of 1904, from a deciee of A. Sabonadiore, Esq., 
District Judge of Jhansi, dated the 7th of January 1904,,1'evorsing: ft decree of 
Babn Jogendronath. Cliaudhri, Munsif of Oraij dated the 22nd of Septoanbcr 
14)03.

' (1) Panj. Bee., 1885, C. J. No. 88, p. 71.


