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FULL BENCH.

Bofore 8ir John Stanley, Knight, Clicf Juslics, My, Justico Sir Willieom
Burkitt and My, Justice Rickards.
MOHAN LAL anp oruErs (Puarwrires) 9. NAND KISHORT AwD
ANOTIELR (DEFENDANTS)®
Act No, VII of 1870 (Court Fees Aet ), seoliona 10 and 12—Court foe=Tro
codure— Becond appeel—Appoal {o lower wppellute Courl by rospondent in

High Coust insufficiently stampod.

Where it was disecovered in Second Appeal in the High Court that the
respondents, when appellants in the lower appellate Court, had not paida
sufficient court fee on their memorsndum of appenl in that Court, and up to
the date of the hearing of tho plainiiff’ appeal in the High Court, though
called npon to do so, hud not made good the deficivncy, it was keld that the
proper procedurc wus not to dismiss the respondents” appesl to tho lower
appellate Court, but to stay the issuing of the deerco, if any, of tho High
Court in favour of the respondents until such time as the additional court fue
due by them wmight be paid. Nerain Singh v, Chaturblhuj Singh (1) followed,
Madan Lal v, Jai Kishan Das (2) overruled.

Taxg facts out of which this appeal arose are as follows:—
The plaintiffs sued to recover a moicty of a debt secured by a
woltgage of the 16th of July 1896 by sale of the martgaged
property. Tlie plaintifls offered to redeem two prior mortgages
which were then subsisting, The Court of first instance (Munsif
of Jalesar) decreed the plaintiffs’ claim, and directed paymeont
in respect of the prior mortgages of a sum of Rs. 8,293, TFrom
this decree the defendants appealed. The lower appellate Court
(Extra Additional Subordinate Judge of Aligarh) dismissed the
suit on the ground that it was Larred by the provisions of seetion
43 of the Code of Civil Procedurc, A second appeal was pre-
ferred from this decree, and in the course of the proceedings it
was ascetbained thot an insufficient court fee had been paid on
the memorandum of appeal to the lower appellate Court, tho fee
having been paid only with reference to the amount secured by
the mortgage of the 16th of July 1890, leaving out of ealculation
thetwo earlier mortgages of which redemption was docrecd, The
respondents were ordered to pay in the deficieney in the Court

¥ Second Appeal No, 176 of 1904, from a decree of Maulvi Mubpmmad
Shal, Additional Subordinste Judge of Aligarh, duted the 80t of November
1903, roversing a deeree of Babu Ishei Dreagad, Mansif of Julesar, duted the
27th of Septomber 1902,

(¥) (1698) L L. It, 20 AIL, 362, (2) Weokly Notus, 1903, p, 277.



YOL. XXVIIL] ALLAHABAD SERIRS, 271

fee, but neglected or refused to do so, and the question raised
before the High Court was, what was the procedure to be adopted
under these cireumstances, whether the respondent’s appeal to
the lower appellate Court ought to be dismissed, or whether the
decree of the High Court, if in favour of the respondents, ought
to be granted with the reservation that it should not issue until
the deficiency im the court fee had been made good?

Babu Jogindro Nath Chaudhri and the Hon’ble Pandit
Sundar Lal, for the appellants.

" Babu Durgs Charan Bamerji (for whom Munshi Gulzari
Lal), for the respondents,

SranLEY, C.J. and BurkiTt and Ricrarps, JJ.-—This appeal
has been laid before a Bonch of three Judges hy reason of a diver-
genge of opinjon tp be found in the reported cases on the matter
which is the subjeet of the appeal. The question for determination
is as to the proper order to be passed under the following cireum-
stances. The suit was brought by the plaintiffs to recovor a moiety
of a debt secured by a mortgage of the 16th of July 1890 by sale
of the mortgaged property. The plaintiffs offered to redeem two
prior mortgages which were then subsisting, The Court of first
instance decreed the plaintiffs’ claim, and directed payment in
respect of Lhe prior mortgages of a sum of Rs. 8,293, From this
decree the defendants appealed. The lowoer appellate Court on
the hearing of the appeal dismissed the suit on the ground that it
was barred by section 43 of the Code of Civil Procedme. A
gsocond appeal was preferred from this decree, and in the course
of the proceedings it was ascertained that an insufficient
court fec had been paid by the appellants in the lower appellate
Court. It appears that the fee was calculated only on the amount
securcd by the mortgage of the 16th of July 1890, the amount
due on foot of the earlier mortgages not hiaving heen taken into
consideration. The appellants in the lower appellate Court,
respondents to this appeal, were ordered to pay the deficiency in
* the court fee, but have neglected or refused to do so. The ques-
tion for the determination of the Court is, what order under the
cireumstances should be passed upon this appeal? The lower
appellate Court did not determine the issues which were knit
hetween the parties, but decided the appeal simply on the ground
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that the suit was barred by the provisions of section 43 of ho
Code of Civil Procedure. Tt is contended on behalf of the appel-
lants that the proper order for the Comt to pass under these cir-
cumstanees is to dismiss the appeal of the defendants appellants
in the lower appellate Court and restore the docree of the Comt
of first instance. Omn the other side it is contended that the
proper eourse is to determine the appeal to this Cowrt, and if the
Court adopt the view which the appellants have presented, namely,
that the suit ought to have heen dismissed under section 43 to
remand the casc to the lower appellate Court for determination?
Now in the case of Mudan Lal v. Kishan Das-(1) it was
held by a Beneh of this Court that where a memorandum of appeal
was insufficiently stamped, but was admitted through inadvert-
ence and the appeal decrecd, upon the attention of the High Cowt
being called to the in sufliciency, and npon the ;'e;-spondent failing
to malie good the deficicncy within a presciibed time, the proper
order to pass is to discharge the deeree of the lower appellate Court
and to restore that of the Couvt of first instance, This does not
appear to have been the practice which previously obtained in the
Cowt. That practice is to be found in a judgment of one of us
in the caso of Narain Singh v. Chaturbhuj Singh (2). The
facts of that case secin to be on all fours with those of the present.
There it was held that where it was discovercd in second appeal
that the respondent when appellant in the lower appellate Court
had nob paid a sufficient court fee on his memorandum of appeal
to that Court, and when, up to the date of the hearing of the appeal
in the High Court, he, though called upon to do so, had not made
good the deficiency, the proper procedure was, not to dismiss the
respondent’s appeal to tho lower appellate Court, but to stay the
issuing of the decree in favour of the respondent, if such should be
passed, until such &ime as the additional eourt fee due by him
might be paid. In thab case the lcarned counsel for the appel-
lant asked the Court to take action under the sccond clause of
section 12 and the sccond clause of section 10 of the Court Feos
Act and dismiss the appeal to the lower appellate Court. This the
Court refused to do and we think properly. The case hefore the
Court does nob appear to us to be provided for by the Court Fees
(1) Weekly Notes, 1903, p, 277, (2) (1808) I, L, B, 20 All,, 862,
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[ Act, and thereasons assigned in the judgment in Navain Singh
v. Chatarbhwj Singh for the order passed therein commend them-
selves to us. Lt is unncoessary for us to recapitulate the reasons
which are given in that judgment, Upon the merits the dceision
of the Cowt below based upon section 43 of the Civil Procodure
Code is not supported by the learned vakil who represents the
respondents.

We therefore allow this appeal, set aside the decree of the lower
appellate Court, and inasmuch as the material issues in the appeal
have not been defermined and the appoal was decided upon a
preliminary point, we remand the case ander the provisions of
section 562 of the Code with directions that it be reinstated in its
original number in the file of pending appeals and be determired
according to law, On the re-hearing of the appeal it will be open
to the Court below to deal with the question of the insufficiency in
the comt fee paid by the defendants appellants in that Court.
The appellants will have their costs of this appeal. All other
costs will abide the event.

Appeal decreed and cause remanded.

——— S——

Beafore Sir John Stanloy, Enight, Chisf Justics, and Mr. Justice
8ty William Burkitt.
BEHARI SINGH (AUCTION-PURCHASER) 0. MUKAT SINGH AND AXOUHEE
(JUDGMENT-DEBTORS). ¥
Civil Procedure Cods, ssclivns 244 and 8ll—Ezecution of decrce—Property
s0ld as non-ancestral aféer taquiry by Court and notice to Judgment-dobtors

— Dloa that properly waes in fact ancostral barsred,

Where after an inquiry as to the nature of the property, of which the
judgmont-debtors had notice, a Court in exccution of a decrec catised cortain
immovable property to be sold by auefion as non-ancestral, the judgment.
debtors standing by and neglecting to supply the Court with any information
as to the nature of the property sold, it was Zeld that it was not compotent
to the judgment-debtors subscquently {o seek to have Lo sale st aside upon
the ground that the property was aneestral and ought to have been dealt with
in thé manner provided by law in respect of such property. Shiris Begam v,
Agha Ali Khan (1) followed.  Arunachollam Chottiv, Arunachellam Cholti (2)
‘reforred to. Sukhdeo Rai v, 8heo Glulam (9) not followed,

# A ppeal No. 48 of 1005 under section 10 of the Letters Patent,

1) (1695) T. L. B, 18 AL, 141, (2) (1888) L. B, 16 L. A, 17}
(¢ (8) (1882) L'L B, 4 AlL, a%z. T

1906

MoHAN LaAL
Vs
N4axDp
Kisaorz.

19086
Decembor 1,




