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MuJtammadan law~~~Q-ift'^AHat.
A Muliammadan caused mutation of names in respect of certain property 

to bo effected ia favour of his wife, and at tlie same time prcsonted a peti­
tion to tli6 Eevenne Court stating that he had transferred his rights 
and interests to his ivife, Hablb-un-nissa, and made her his teimiSthw^
that she had no power to transfer the property in any way, and that she would 
continue to hold and possess the share for her life ; but he executed no formal 
transfer of the property to his wife. Seld this was not a gift, but merely an 
“ ariat,”  and invalid according to the Mnhammadfin law.

T h is  was a suit l)rought by the surviving sons of one Niaz 
All to recovei' possession of certain property wliicTi had been in 
possession of Niaz Ali in his life-time. The defendants claimed 
title under Musammat Habib-un-nissa, one of the wives of Maz 
Ali, and asserted that under a gift made l,y .jNiaz Ali in favour 
of Habib-un-nissa in IS65, the property in suit was acquired 
absolutely by Habib-un-nissa, and the plaintiffs had no right 
to it. The Court of first instance (Munsif of SahasAvan) upheld 
this contention, and consequently dismisfed the plaintiffs’ suit. 
On appeal, however, the lower appellate Court (Subordinate Judge 
of Shahjahanpur) came to a different conclusion, and remanded 
the case to the first Court for trial of the otlier issues raised in 
the suit. Againsrt this order of remand the defendants appealed 
to the High Court.

Maulvi GJiulam M'lbjtahci, for the appellants.
Mr. B. E. OXJimor imd Mr. Muhf.mmad Maoof :lbr the 

respondents.
BanerJI and RiCHiEDs, JJ.-—This is an appeal from an 

order of remand made by the lô Yer appellate Court nnder the 
following circumstances. Tlie jdaintiffs, who are the surviving 
eons of one Niaz AH, brouglit the suit to rccover possession of 
certain property left b}' Niaz Ali. The defendants claimed under 
Musammat Habib-un-nissa, one of the wives of Nia>s Ali, and 
asserted that under a gift made l>y Maz Ali in Cavonv o f Habib- 
un-nissa in 1865, the property was acquired absolutely by the 
lady, and that the plaintiffs had no right to it, Tliis contention
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found favour with the Court of first instance, which dismissed the 
suit on the ground that the plaintiffs had no title. The lower 
appellate Court came to a different conclusion, and accordinglj 
remanded the case to the Court of first instance for trial of the 
other issues raised in tlie .suit. It is not disputed thnt in 1865 
Niaz All made a transfer in favour of his wife, Hahib-un-nissa, 
This transfer was not made under a written document, but after 
the transfer an application was made by him to the revenue 
authorities for mutation of names and for the entry of the name 
of the liidy in substitution for his own. It is contended on behalf 
of the appellants that this transfer was a gift by which an absolute 
estate was conferred upon Habib-un-nissa, and that any condition 
which the donor might have attached to the gift was void under 
the Muhammadan law. No doubt, under the Muhammadan 
law, the rule is t*liut if it is clear that the intention of the donor 
was to give to the donee the entire subject-matter of the gift, any 
subsequent condition derogating from or limiting the extent of 
the rights of the donee would be null and void (Ameer AH’s 
Muhammadan Law, Vol. I, 3rd edn., p. 77). As we have already 
said, there is no deed of gift in the present case. If there had 
been such a deed, we should have to coupidcr the nature of the 
transfer made under it, and whether the transferor attached any 
condition to it which would be void under the Muhammadan 
law. In the petition which Niaz All presented to the Revenue 
Court he stated that he had transferred his rights and interests 
to his wife, Mnsanimat Hahib*un-nissa, and made her his locum, 
tenens, but that she had no power tu transfer the property in any 
way, and that she would continue to hold and possess the shaie 
for her life. I f  this had lieen the dc'.ed of gift itself, having 
regard to its terms and the rule of Muhammadan law on the 
snbject, we might have had some difficulty**in holding that the 
lady did not take an absolute estate. But it is a mere petition 
which was presented to the Court intimating the fact of transfer 
which had been made. Reading that application with the con­
temporaneous application presented by the lady herself, and 
having regard to the subsequent conduct of the parties and all 
the surrounding circumstances, it is manifest that the intention 
^iis to transfer to the lady the right to on joy the usufruct of thf)
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1905 property for her life. This under the Muhammadan law would 
be what is known as an ariat, and therefore invalid. We think 
that the learned Subordinate Judge came to a right conclusion as 
to the nature of the transfer. We accordingly dismiss the appeal 
with costs.

Appeal dismissed.
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ômmler 21. BEVISIOlSrAL CBIM INAL.

^Before Mr, Jvstioe Michards.
CHAUBASI V. KAMA SHANKAR Am akotheb*

Criminal Procedure Code, section 145—DefimUon^‘  ̂ Cro^$ or other produce 
of land” —Cro^s severed from the land not within the defmition-^Juris* 
diction.

. Eeld that tlie words “  crops or other produce of lund” as used in sootion 
l ‘i5(2) of the Code of Criminal Procedure do not include crops which have 
been severed from the land upon which they grew. A Magistrate has thcroforo 
no jurisdiction to attach under section 146 of the Code a crop of tnahua no 
longer growing on, the trees. Uansan Ali v. Janardhan Singh (1) followed.

A M a g is t r a t e  of the 1st class having received information 
that a dispute likely to lead to a breach of the peace existed 
between one Musammafc Chaurasi on the one hand and Rama 
Shankar and Udit Narain on the other, concerning their respect­
ive rights to a certain crop of mahua in mauza Chetra, insti­
tuted proceedings under section M5 of the Code of Criminal 
Procedure. Pending these proceedings the Magistrate attached 
the crop, which had apparently been severed from the trees, and 
placed it in the custody of the police. As the result of his 
inquiry the Magistrate came to the conclusion that the trees upon 
which the mahua grew were in the joint possession of Ram 
Shankar and Udit Narain, each owning an 8-anna share. He 
acGordingly^assed the following order;— Musammafc Chaurasi 
is hereby prohibited from disturbing their possession until they 
are legally evicted therefrom by order of a competent Court in 
due course of law. The mahua kept in deposit will be equally 
distributed between Rama Shankar on the one hand and Xldit 
Narain on the other hand.'  ̂ Against this order Musammat 
Chaurasi applied in revision to the High Court.

• Criminal Revision No. 672 of 1905.
(I) (190S) I, L, E., 80 Calc., 110.


