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Before My, Justice Banerst,

BHAGWAN DAS (DrorEE-HOLDER) », JANKI (JUDGMENT-DERTOR).®
Ezecution of deerec— Limifation—-Decree payable by instelmenta~eDeofuult in

payment of instalments——dct No. XV of 1877 (Indian Limitation dot),

seotion 20—Civil Procedure Code, soction 2574,

A decree for sale on a morbgigo made the amount due theveunder p:yable
by instalments with a condition thet if default were made in payment of uny
instalment the decrec-holder might execute for the whole amount at once,
Default was made, and the decree-holder exoreised his option and obsained an
order ahsolute for recovery of the whole amount due under the decree. On the
28rd of Febeuary, 19)1, the decrce-holder applied for execution in respect of
the whole amount due and for sale of the mortgaged property. That application
was, however, dismissed on the 15th May 1901 for default of prosecution. On
the 1st of July, 1904, the decree-hiolder agiinapplicd for exccution, Held that
exceution of the decree was barred by limitation, and that the decree-holder
conld not wnder the circumstances pray in aid two pryments of Rs, 150 and
Rs, 50 alleged to have been reccived on the 11th of May, 1901, and the 15th of
July, 1901, respoctively. Shankar Prasad v. Julpu Prased (1) distinguishod.

THis was an appeal aricing out of an application of execu-
tion of a decree., The decree was one for sale of mortgaged
property and was passed on the 22nd of November, 1898, It
directed that the amount of the decree (Re. 815) should be paid
in six annual instalments, each of Rs. 50 principal and Rs. 6
interest. The first two instalments, which became due in
November, 18939 ond 1900, not having been paid, the decree~
holder applied for an order absolute under section 89 of the
Transfer of Property Act for the recovery of the wlole amount

"due under the decree, asallowed by the first decree in the event
of the iustalments not being paid.  An order under section 89
was made on the 1-t of December, 1900, and on the 23rd of
February, 1901, the decree-holder applied for execution in res-
pect of the whole amonnt due and arked for sale of the mortgaged
properby. On the 156h of May, 1901, that_ applicafion was
di-missed for default of prosecution. The next application was
madeon thelst of July,19)4, Thisapplication being on the face
of it barred by limitation, the decree relied upon two payments
of Rs. 150 and Rs. 50 allewud t) have been made on the 11th of

# Second Appuaid No, 568 of 19u5, from u decree of W. R, G. Moir, Baq.,
District Judge of Jaunpur, dited the 3rd of Ap:il 1005, veversing o decrse of
Maulvi Saiyid Zrin-ul-abdin, Submdmlte Judga of Jmunp\n dited the 27th of
Augast, 1904,

(1) (1894) L L. R, 18 AL, 871,
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May, 1901, and the15th of July, 1901, respectively. The court
of first instance (Subordinate Judgs of Jaunpur) held that the
application was not time-barred and granted it, This decision
was however reversed on appeal by the Distriet Judge, who
dismissed the decree-holder’s application. The decree-holder-
thereupon appealed to the High Court.

Dr. Satish Chandra Banerji and Munshi Lakshmi Nara-
yam, for the appellant.

Maulvi Qhulam Mujtaba, for the respondent.

BaNegrdx, J.—The question to be determined in this appeal,
which arises out of an applieation for execution, is whether the
application was time-barred. The decrec is dated the 22nd of
November, 1898, and was one for sale of mortgaged property. It
directed the amount of the decree (Rs. 315) to be paid by six
annual instalments, each of Rs. 50 principal and Rs. 6 interest,
It further provided that in ease of default in the payment of any
instalment the decree-holder would have the option to take ont
execution of the decree for the recovery of the whole amount of
it. The first two instalments, which became due in November
1899 and 1900, not having been paid, the decree-holder applied
for an order absolute under section 89 of the Transfer of Property
Act for the recovery of the whole amount due under the decree.
An order under that section was made on the Ist of December,
1900, and on the 23rd of February, 1901 the decree-holder applied
for exscution in respect of the whole amount due and asked
for the sale of the mortgaged property. On the 15th of May,
1901, that application was dismissed for default of prosecution.
The present application was made on the 1st of July, 1904.
This was clearly beyond three years from the date of the last
application. The, decree-holder, however, alleged that two sums
of Rs. T50 and Rs. 50 had been paid, respectively, on the 11th of
May, 1901, and 15th of July, 1901, and urged that these payments
saved the operation of limitation. The Court of first instance
found in favour of the dceree-holder, but ihe lower appellate
Court has held that the application for execution is time-barred.
That Court is of opinion that the payments alleged to have been
made to the decree-holder could not save limitation under the
provisions of section 20 of the Limitation Act, as it had not been
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proved that these amounts were paid on account of interest as such,
and that the payments if made on account of prinecipal did not
appear in the handwriting of the person who made them. The
correctness of this view of the Court below is not questioned in
this appeal. But the learned vakil for the appellant contends
that, as the original decree of the 22nd of November, 1898, allowed
the amount of it o be paid by instalments, it was open to the
decree-holder to receive instalments, and he iz entitled to apply
for execution for such instalments as have remained unpaid.
This might have been a valid contention had the decree-holder
not exercised the option of applying for enforcement of payment
of the whole amount of the decree upon default being made in
payment of some of the instalments. AsT have already said,
he did exercise that® option and applied for an order absolute
under section 89. Again when on the 231d of February, 1901,
he applied for execution of the deeree in respect of the whole
amount of it, he sought in the exercise of his option to put an
end to the instalments provided for in the decree. Those instal-
ments could be adhered to only in the event of the decree-holder
not exercising the option which the decree gave him. He having
eleeted to pub an end to the instalment arrangement cannot now
fall back on the provisions of the decree relating to payment by
instalments. His right to execute the decree arose when default
was made in the payment of instalments, and he exercised thab
right. Therefore it is no longer open to him to say that he could
give effect to the provisions of the decree and receive instalments,
Ifhe did consent to take the decretal amount by instalments,
that must be treated as a subsequent agresment between him and
the judgment-debtor by which he gave time to the latter to
satisfy the decree. Ior such agreement the sangtion of the Court
is necessary under section 257A. of the Code of Civil Procedure.
The learned vakil for the appellant referred tio the case Shankar
Prosad v. Jalpa Prasad (1). That case is distinguished from
the present, as in that case the decree-holder had not exercised
‘'his option to enforce the decree as he did in the present instance.
The position therefere isthis, The decree-holder became enti-
tled to execute his decree so far back as the year 10800, and he
’ (1) (1894) 1. L. B, 16 AlL, 871, ‘
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1905 enfurced his right and put an end to the instalments, Ashe did
Broway Dot apply for exceation within threc years of the date of the last
Das application, his present application is time-barred. If he subse-

2.
Jaxr,  quently congented to take the amount due under the decree by

instalments, that was an agreement within the meaning of section
257A, and nob having been made with the sanction of the Court
whizh pas-ed the deeree was void.  Ineither view, therefore, the
decree-holder is not entitled to exceunte the deeree, and the order
of the Court bLelow is right. I accordingly dismiss the appeal
with eosta,
Appeal disinissed.
1905 Before Mr. Justice Buuerji wid Mr. Justice Richarda.
Decmb;, 14, LACHMAYN DAS axp oruers (JUDGMENT-DEBTORS), 0. CHATURBHUJ DAS
e s AND ANOTHER (DECREE-HOTLDERS).

Civil Procedure Code, seclion 281—Act No, I of 1881 (Lrodbate and Administra-
tiom det), section 92—Excculion of decree—0Oue of soveral joint decreg-
holders not cumpetent (v give a full discharge for the wmovnt of fhe decree
—Bxeouiors.

Held that one out of seyveral joint decree-bolders is not competent to give

a valid discharge for the ameunt of the joint deerce, snd his position in this

respeet is not alfected by the faet that he and bis feflow-deerce-holders are

eo-oxeentors.  Temeinan Singh v. Lecehinin Kuiwari (1) and Mol i Raom vo Hunnn

Prased (2) followed,

Trs was an application f{or execution of a decree passed in
favour of four persons who had obtained probate of the will of
one Babu Raghunath Das. The application was made by two
of the dec.ec-hioldess for the benefit of all, under the provisions
of section 231 of the Code of Civil Procedure, the applicants
alleging that the other two decree-bolders wero unwilling to
join them in making the application. The decree under execu-
tion wasbased upon a compromise, which provided t-at a receiver
should ke appoinfed who wasto recover the amount of a certain
other decrec in favour of the judgment-debtors ugainst a person
whose estate was under the Court of Wards., One of the con-
ditions of the deerce was that the judgment-debtors slonld be
personally liablo to satisfy the deeree if they realized and

= Iirst A ppeal No, 9 of 1905, from a decrve of Bai Mata,
Judge of Benaves, dated the 3rd of December 1904,

(1) (1904) T.L. R, 26 AlL, 818, (2) (1904) L L. B, 26 AlL., 334,

Prasad, Subordinate



