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KAULESRA (Appi,ioa.-i^t) v. JOEAI KASAUKDHAN (OpeosiTe Paett). 

d̂ ct No. XAT/ o f  1850 (Caste DisaMlpies Removal 4-otj, sootion 1—Act 
No. V I I I  o f  1890 ( Qnufdians and Wards AotJ, section 17— Eindii law—
Gmrdicm mid minor —Eigld of Sindiiniuthtp fohe gmrduai of herinfani' 
daurjlder.
In the absence of any special reason to the contrary a Himlu mofclici' has 

a better right to the guai'diansliip of her iiifanb clangbtev tli'in the infant’ s 
pateraal grandfiitberj aud this right is not taken away by the fact that this 
mother has been outcasted. Kanald Ram v. Biddi/a Ram (1) foIIoiFcd.

A f t e r  the death of the child’s father Musammat Kaiilesra, 
the mother of an infant daughter aged some three to five year?’, 
applied to the District Judge of Gorakhpur for a certificate of 
guardianship iindel’ Act No. V III of 1890. This application 
was opposed by the paternal grandfather of the child.
AmoDgst other reasons the grauclfatlior oLjected to the appoint'- 
ment of Musammat Kaulesra as guardian of the child on the 
ground that she had been outcasted ; but it appeared thafc the out- 
casting of Kaulesra was largely the work of the grandfather 
himself. Mainly upon this consideration the learned District 
Judge rejected the application for a certificate, Musammat:
Kaulesra thereupon appealed to the High Court.

Babu Durga Charan Banerji, for the appellant.
Munshi GoMncl Prasad and Babu Iswar Saran, for the 

respondent.
Knox, J.—Mupanunat Kaulesra  ̂ the mother of an infant 

child, aged between three and five years, applied to the District 
Judge of Gorakhpur for the guardianship of the said infant.
The father is dead. Tue parties are Hindus and the family 
is a joint Hindu family. Her application ^as resisted by the 
paternal grandfather of the child. He put forward, fouf :̂easom 
why the mother should not be appointed guardian. Two of 
these reaPons have been found tn re»t upon no foundation, One 
of the reasons given was an allegation that Musammat Kaulesra

* First Appeal IjTo. 29 of 1905 from an order of W . Tudbill, Esq.̂  District 
Judge of Gorakhpur, dated the 26ch of November 1904,

(I) (1878) T. L, R., 1 All., U%
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1005 was immoral. It does not speak well for the grandfather 
til at lie should make this gratuitous and unfounded attack upon 
the chastity of the infant’s mothor. A third reason given was 
that Musammat Kaulesra is a pauper. The Judge finds that 
there is nothing to show that she is so utter a pauper that she 
cannot maintain an infant. The last ground of attack was that 
Musammat Kaulesra has been outcasted. This outoasting dates 
from the Hth of June, 1904, and the petition which has led to 
the order which I am now consideving was filed on the Gth of 
July, 1904. The dates are very significant. The learned Judge’s 
mind has been much influenced by the fact that Miisammat 
Kaulesra has been outcasted. But for that, it is easy to see 
from his judgment that he would not hî ve passed the order that 
he has done. The outoasting in his eye is so ŝerious a difficulty 
that he considers it for the welfare of the minor that the minor 
should be left in the charge of the paternal grandfather. I 
cannot, however, discover from the learned Judge’s judgment 
that he took into consideration, certain very important words 
which are to he found in section 17 of Act No. Y II I  of 1890. 
A Court in appointing a guardian of a minor is to he guided by 
what, consistently with the law to which the minor is subject, 
appears under the ciroumstances to be for the welfare of the 
minor. Clause 2 of section 17 lays down that in considering 
what will be for the welfare of the minor the Com’t is, inter 
alia, to have regard to the nearness of kin to the minor. , Now, 
as regards nearness of kin, it is self-evident that Musammat 
Kaulesra is on a higher footing, if I may use the expression, 
than the paternal grandfather, Jorai Kasaundhan. This circum­
stance weighs with greater force when one bears in mind the 
very tender age of the infant.

I  am fully aware that under the Hindu law it is the sover­
eign, who has to protect the rights of a minor, and while 
that law does not apparently contain any positive rules with 
respect to the rights of guardianship, still, as pointed out in 
Mayne’s Digest of Hindu law, 5tli Edition, paragraph 192, and 
Trevelyan on. the Law Relating to Minors, page 37, the rights 
of certain relations of a Hindu minor have now by practice and 
custom almost acquired the force of law. Mr. Trevelyan
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w r i t e s “ The rights of the father, and of the mother after the 
death of the father, have been so long universally acknowledged 
as to be now Indisputable.”  The outcasting of Musammat 
Kaulesra need not be a consideration. Act No. X X I of 1850, 
which is still law and which has been recognised by this Court 
in the case of Kanahi Ram v. Biddya Ram (1), is sufficient to 
dispose of this objection. There can be little doubt that this 
outcasting is the deliberate work of Jorai Kasaundhan, and it 
casts a light upon his fitness to be a guardian. A man who 
does not hesitate to foul the reputation of his own kindred 
without cause and to follow it up by an outcasting is not the 
man that I should select to be a guardian of an infant child. 
Even from a worldly point of view there does not seem much bo 
choose between the condition in life of Jorai Kasaundhan and 
Musammat Kaulesra. I gave the parties time, so that if Jorai 
Kasaundhan had been disposed to make amends and bring about 
the readmission of Musammat Kaulesra, no need for these 
further orders would have arisen. Unfortunately the parties 
could not come, to terms. I, therefore  ̂allow this appeal, set aside 
the order of the Court below, and d̂irect that Musammat 
Kaulesra be appointed guardian of the infant in dispute.
The appellant will get her costs in all Courts.

Af^eal decreed.
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Before Mr. Jxtstiao Knox and Mr. Justice Aikmaa.
GAYA SINGH awd a k o th b b  (P i i A i n t o jb )  v . EAJA RAM SINGH

AJTD ANOTHES ( D eBKHDANTS).® 

Tre-m^tion—Wajib'ul'ars—Sale o f  land by Goveriment.
When Governmenfc has acquired Lind permanently it does not become a 

co-sliaver in the village to which the land originally appertained, and ou a 
sale thereof the proviaions contained ia the village wajib*ul-arz which (Jeai 
with sales by co-sharers in the village are not applicahlc.

I n this case the Government having ac<|uired under-fehepro­
visions of the Land Acquisition Act, 1894, certain pieces of land 
for the purposes of a railway subseq̂ uently discovered tb at they 
would not be required. The land was, therefore, first offered to

Second Appeal No. 1153 of 1903 from a decree of Byed Muhammad 
Tajammul Husain, Subordinate Judge of Qhazipur, dated the 12th of June
1903, confirming a decree of Babu Hari Mohan Bauerli, Mtrnsif of Ghaeipur, 
dated the Otli of December 1902.
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