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APPELLATE CIVIL,

Bejfore Mr. Justice‘Kn-oa:.
KAULESRA (Arpricavt) o. JORAI KASAUNDHAN (Orrosi®r ParTy).
Aet No, XXI of 1830 (Casio Disabilities Rpmoval Act), section 1—Act

No. VIII of 1890 (Quardians and Wards Act ), section 1T—Hindu luw—

Guardion and winer ~Right of Hinduymolher [0 be guerdien of hepinfand

daughter,

In the abeence of any special reason to the contrary a Hindu mothey has
o bebter right to the guardianship of her infant daugbter then the infant’s
paternal grandfather, and this right is not taken away by the fach that the
mother has been outcasted. Kanaki Ram v, Biddye Ram (1) followed,

ArrER the death of the child’s futher Musammat Kaulesra,
the mother of an infant danghter aged some three to five years,
applied to the Distriet Judge of Gorakhpur for a certificate of
guardianship under Act No. VIII of 1890. This application
was opposed by the paternal grandfather of the child.
Amongst other reasons the grandfather objected to the appointe
ment of Musammat Kanlesra ns guardian of the child on the
ground that she had been outcasted ; but it appeared that the ont-
casting of Kaulesya was largely the work of the grandfather
himself. Mainly upon this consideration the learned District
Judge rejected the application for a certificate. Musammat
Kaulesra thereupon appealed to the High Court.

Babu Durga Charan Banerji, for the appellant.

Munshi Gobind Prasad and Babu Iswar Saran, for the
respondent.

Kyox, J—Musammat Kaulesra, the mother of aninfant
child, aged between three and five years, applied to the District
Judge of Gorakhpur for the guardianship of the said infant.
The father is dead. Tue parties are Hindus and the family
isa joint Hindu family. Her application was resisted by the
paternal grandfather of the child. He put forward fourTreasons
why the mother should not be appointed gnardian. Two of
these reasons have been found to rest upon no foundation. One
of the reasons given was an allegation that Musammat Kaulesra

® Pirst A ppeal No. 29 of 1905 from an order of W, Tudball, Esq., District
Judge of Gorakhpuy, dated the 26ch of Novemher 1904,
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was immoral. Tt does not speak well for the grandfather
that he should make this gratuitous and wnfounded attack upon
the chastity of the infant’s mothor, A third reason given was
that Musammat Kaulesra is & pauper. The Judge finds that
there is nothing to show that she isso utter a pauper that she
eannot maintain an infant, The last ground of attack was that
Musammat Kaulesra has been outcasted. This outcasting dates
from the 14th of ‘June, 1904, and the petition which has led to
the order which I am now considering was filed on the Gth of
July,1904, The datesare very significant. The learned Judge’s
mind has Leen much influenced by the fact that Musaminat
Kaulesra has been outcasted. But for that, it is easy to see
from his judgment that he would not have passed the order that
he has done. The outeasting in his eye isso serious a difficulty
that he considers it for the welfare of the minor that the minor
should be left in the charge of the paternal grandfather, I
cannot, however, discover from the learned Judge’s judgment
that he took into consideration certain very important words
which are to be found in section 17 of Act No. VIII of 1890.
A Court in appointing a guardian of a minor is to be guided by
what, consistently with the law to which the minor is subject,
appears under the circumstances to be for the welfare of the
minor, Clanse 2 of section 17 lays down that in considering
what will be for the welfare of the minor the Court is, imfer
alia, to have regard to the nearness of kin to the minor, Now,
as regards nearnessof kin, it is self-evident that Musammat
Koulesra is on s higher footing, if I may use the expression,
than the paternal grandf{ather, Jorai Kasaundhan. This circum-
stance weighs with greater force when one Lears in mind the
very tender age of the infant.

I ar fully aware that under the Hindu law it is the sover-
eign, who has to protect the rights of a minor, and while
that law does not apparently contain any positive rules with
respect to the rights of guardianship, still, as pointed out in
Mayne’s Digest of Hindu law, 5th Edition, paragraph 192, and
Trevelyan on the Law Relating to Minors, page 37, the rights
of certain relations of a Hindu minor bave now by practice and
custom almost acquired tho force of law. Mr, Trevelyan
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writes :—*“The rights of the father, and of the motherafter the
death of the father, have been so long universally acknowledged
asto be now indisputable.,” The outcasting of Musammat
Kaulesra need not be a consideration. Aet No. XXI of 1850,
which is still law and which bas been recognised by this Court
in the case of Kanahi Ram v. Biddye Ram (1), is sufficient to
dispose of this objection. There can be little doubt that this
outcasting is the deliberate work of Jorai Kasaundhan, and it
casts a light upon his fitness to be a guardian. A man who
does nob hesitate to foul the reputation of his own kindred
without cause and to follow itup by an outcasting is not the
man that T should select to be a guardian of an infant child.
Even from a worldly point of view there does not seem much to
choose between the condition in life of Jorai Kasaundhan and
Musammat Kaulesra. I gave the parties time, so that if Joral
Kasaundhan had been disposed to make amends aud bring about
the readmission of Musammat Kauvlesra, no need for these
further orders would have arisen, Unfortunately the parties
could not come to terms. I, therefore, allow this appeal, set aside
the order of the Court below, and a_direct that Musammat
Kaulesra be appointed guardian of the infant in dispute.

The appellant will get her costs in all Courts.
, Appeal decreed.
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Bafore Mr. Justiva Bnor and Mr. Justice Aiknan.
GAYA SINGH anDp aNoTHER (PrarNTIres) o. RATA RAM SINGH
AND ANOTHER (DERENDANTS).®
Pre-emption— Wagjib-ul-ars—Sale of land by Governuent.

When Government has acquired land permanenily it does not become a
co-sharer in the villige to which the Jand originally appertained, and ou «
sale thereof the provisions contained in the village wajibeul-arz which deal
with ssles by co-sharers in the village are not applicable,

Ix this case the Government having acquired undes-thepro-
visions of the Land Acquisition Act, 1894, certain pieces of land
for the purposes of a railway subsequently discovered that they

would not be. required. The land was, therefore, first offered to

_ ®Becond Appesl No. 1152 of 1903 from a decroe of Syed Muhommad
Tajammul Husain, Subordinate Judge of Ghazipur, dated the 12th of June
1303, confirming a decree of Babu Hari Mohan Banerji, Muusif of Ghagipur,
dated the Oth of December 1902,
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