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JAWAHIR SINGH (Prarntrer) . SOMESHWAR DAT AXD 0THERS
(DErENDANTS).
[On appeal from the Court of the Judicial Commissioner of Oundh.]
Fortgoge—QOonstruction of mortgaye—Clause as fo morigagee accepiing pro-
fits in liew of interest qualified by subsequent olause not inconsistent with

Jormer ong—Liability for compound interost-- Sums payadble on redemption

of mortgage.

A deed of mortgage after providing fur payment of interest at a certain
rate and stating that “if as a mark of favour the mortgagors let the interest
remain unrealized,” the principal should be payable with compound interest,
stipulated by clause 6 that *if the mortgagee took possession * she will be
entitled to receive the net profits . . . inlicu of intcrest, and during her
possession the interest and profits shall be dcemed equal.”  Clause 11 was to
the cffect that «if during the period of possession of the mortgagee the
profits do not cover the amount of intercst we the morigagors will make good
the deficiency . . . . if we caunot make good the deficicncy we will pay
it with interest at thd rate mentioned above at the time of rcdemptien’
The mortgugee took possession under the mortgage.

Hold in & suit for redemption that on the construction of the deed,
although the primd jfucie meaning of clausc 6, namely, that the mortgagee
accepbed the profits in lieu of interest was no doubt qualified by clanse 1L,
the latter clause was not to be rejceted as heing inconsistent with the
former one,

Held also that the mortgagors were liable to pay compound interest on
the deficiency which they undertook to pay by clause 11,

ApPEAL from & judgment (June 15th, 1903) of the Court of
the Judieial Commissioner of Oudh and an order and decree
(August 13th, 1903) of the same Court, which varied a judgment

and decree (June 27th, 1901) of the Subordinate Judge of Sita-
pur.

The main question in this appeal was the construction of a
mortgage deed, dated 27th October, 1588, and therefrom deciding
on what terms redemption should be allowed to the appellant, the
plaintiff in the suit to redeem the mortgage. The mortgage deed
was executed by four persons in favour of Musamriat Maunia,
the wife of one Ram Bilas. The mortgagors were represented
in the appeal by Dular Singh and Pulandar Singh, respondents
4 and 5: the mortgagee and her husband were represented by
their sons, Someshwar Dat and Tirbhuwan Dat, respondents 1
and 2. The properties mortgaged were three pattis in village
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Wazirnagar, the village of Abdipar, and the village of Bisram-
nagar. The consideration for the mortgage was Rs. 23,000 and
the principal stipulations, so far as they aro material to this
appeal, were as follows :—

2. The term of this mortgago is fixed as threo years,

3. The intercst on said amount shall be paid without any objeetion
yearly in the month of Jeth at the rate of Re. 1-8-0 per cent. pur mengom,

4. In the cvent of non-payment of intorest yearly the morigagee will
have power cither to realize the prineipal with intercsy through a Court or
got & now deed c¢harging the property executed in liem of interest. If as
a mark of favour the morbtgagor lots the intercst romain unrealized, then
in such case tho interast will be added to the prineipal from the dute of
jts becoming duc and inbercst at the said ratoe will run on it as if it origin.
ally formed part of the principal, and within the term. or after it till
the dute of reulization this rutc of interest and compound interest shall
continue,

5. If the exeentant be not able to redeem the moTigaged villages within
the peried after paying the principal, interest and compound interest, they
shall put the mortgagee in pospossion of thé mortgaged villages for a period
of five years,

6, After taking posscssion the mortgagee will be entitled to receive
the net profits aftor paying the Government revenue and village expenses,
&e,, in licu of interest, snd during the time of her possession the interest
and profits shull be deemed c¢quul. The meortgagee while in possesion will
have the powers like oursclves of a proprietur for c¢jecting the tenants,
cultivating sir and atilizing wood whether fallen, dry ox in the jungle, &e.,
we the executants will nol at the time of redemption claim the sald items,
wiz., the wood, fallen, dricd or of tho jungle from the mortgagee,

7. If owing to our non-complinnce with the terms the mortgagee
gets the possession of the property, her possession shall continue for five
years, and af ler the expiry of five years of ber possession the said villages
will be redecmed when in the mounth of Jeth, fallow scasun, the whole of the
principal, interest, compound intercst, and all dues against the tenants are
poid in a lump sum,

11. If during the period of possession of the morbgagee, after deposit-
ing the Government revenue and defraying tho village expenses, &e,, the
profits do net cover tke amount of interest ; we, the morbgagors, will make
good the deficicney from our pockets in accordance with the accounts pre-
pared by the agents of the mortgagee. If we cannot muke good the deficioney,
wo will pry it wilh intorest at the ratc mentioned above at {he time of
redemption, The mortgagee is entitled to rouline after the torm of this
deed the whale of her claim according to the terms of this deed, with
interest due till then from the morbgaged property as well as from the
persons and othor property of uy, the oxecutants, or from any one of us,
the execufunts, either lersell or through Court. We will have no objeetion
whatsoeyer,
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On 13th June, 1892, in consequence of the mortgagors making
defanlt in the payment of interest as stipulated, the mortgagee
brought a suit for possession of the mortgaged property and on
9th July, 1893, oblained a deeree, in execution of which on 16th
July, 1893, possession was duly given. The interest of the mort-
gagors in the three pattis of Wazirnagar was brought to sale
in execution of decree by a third party, and on 23rd October,
1893, a half share was purchased by Jawahir Singh the appel-
lant, and the other Lalf share by Ram Bilas. In execution of
another decree Jawahir Singh, on 206th May, 1895, purchased
the equity of redemption in village Abdipur.

Ho brought his suit for redemption on 2ud June, 1900,
making defendants Someshwar Dat and Tirbhuwan Dat, Dular
Singh and Pulandar Siogh, and one Gauwri Shaunkar, the sccond
mortgagee of a swall portion of Wazirnagar. The plaintiff
claimed to redcem the whole of the property mortgaged on
payment of principal and interest calculated np to 16th July,
1893, the date on which the mortgagce obtained possession, He
contends that on the true construction of the mortgage deed
the profits were to be taken in licu of interest and that the 11th
clause of the deed had been fraudulently inserted in it. He
also claimed Rs. 2,000 as damagos on aceount of the improper
cntting of timber.

The only defenco material on this appeal was that of the
defendants Someshwar Dat and Tirbhuwan Dat. They made
no objeetion to the redemption of all the property mortgaged
except the half share in Wazirnagar purchased by Ram Bilas.
They denied the fraud charged and the damage to timber
alleged in the plaint and contended that on the true construc~
tion of the mortgage deed they were entitled to principal and
compound interest as stipulated subject to their Hability to
account for the profits realized by them whilst in possession.

The Bubordinate Judge held that clause 11 was not fraudu-
lently inserted in the mortgage decd ; that the plaintiff was
entitled to redeem all the mortgaged property except the share
purchased by Ram Bilas in Wazirnagar, and that Rs, 100
should be allowed as damages for cutting timber. On the con-
struction of the mortgage deed he held that Someshwar Dat and
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Tribhuwan Dat were entitled to interest at the rate stipulated
in the deed up to the date of payment, subject to a liability
to account in each year for the profits realized by them during
each year since they obtained possession. The Subordinate
Judge made a decree for Rs. 78,260-4-3 being the amount
he found payable on 27th December, 1901, the day fixed for
redemption.

The plaintiff appealed to the Court of the Judicial Commis.
sloner of Oudh, where there was no dispute as to the property
which could be redeemcd, and the Court affirmed the findings
of the Subordinate Judge on the question of fraud, and as to
the sum to be allowed as damages for the timber cut and also
a8 to the construction of the mortgage deed. A decree was made
for redemption on payment of Res. 81,958-3-2 in or before 10th
February, 1904. ’

The material portion of the judgment of the Judicial Com-
missioner’s Court on the question of the construction of the moxt-

gage deed was as follows 1—

“This brings us to the main contention of the plaintiff, namoly, that
the 11th clause of the deed, whether inserted by frand or not, must be rojected
as ropugnant to tho 6th and othor clauses, and therefore from tho date on
which the movtgagee took possession, the profits of the property must under
the Bth clanse of the deed be taken to have hoon equivalont to the interest on
the sum due at the date of delivery of possession, 4.e., nccording to his con-
tention on Rs, 84,300-3-0.

“The plaintiff in tha Court below claimed & decree for redemption of tho
whole mortgage upon payment of Rs, 34,300 less a small sum said to have
been recovered by the mortgagee by sale of trees, &c., or upon paymont of
a proportionntely smaller sum, in case it was found that he could not redeem
more than 848 lighss in Wazirnagar., This contention has boen modified
in this Court. Heve, his counnscl sdmits what is sufficiently obvions, that
upon no construction of clouse 6 could it be held that the profits of the pro-
perty were to be considered as equal to the interest on more than the original
principal sifin, that 1s to say Rs. 23,000, If the plintiff’s confontion as
modified i3 aceepted, the amount now due wpon the mortgage is the sum dne
on July 16th, 1893 (in our opinjon, Rs, 89,699-10-2), with comypound interest
at the rate of 14} per cent. per annum on Rs., 16,699-10-2. Evon so, the
nmount payable probably far exceeds the vulue of the proporty, and the price
which the pluintiff is propared to pay; but ag the purties are not agreed as
to its value, it is nocossary to deal with the various points involved in the
plrintiff’s contention,

“Upon the question of fraud wo agreo entirely with the Court below;
thero is no evidenco upon which the churge of fraud oould be held to hu
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established. The statement of Sheo Singh, the only surviving mortgagor,
shows that he knew that clause 11 was in the deed before the deed was
registered.

“The next question is whether clause 11 should be rejected as repugnant
to the rest of the deed. It must he conceded that clause 6, the last part of
clauss 7, clause 9 and clause 13 are all consistent with an intention that
the profits should be considered as”eguivalent to the interest, but if it is
possible, the deed should be comstrued so as to avoid the conclusion thai
one part is repugnant to another, and the rule that as between two repugnant
clauses the earlior should be received, and the latter rejected is apyplied only
when there is no special reason to the contrary and only in the last resort,
if the Court can find nothing else to assist it in determining the guestion,
Now in the first place the evidence shows that at the date of the mortgage,
the net profits cannot have exceeded Rs. 1,700, while the interest on the prin-
cipal sum was Rs, 8,276, It cannot have been in the contemplation of the
pwrties that the mortgages should on taking possession forego as much as
Rs, 1,600 per annum. ,In the next place, clause 6 is not in the form usually
employed, when the parties to a mortgage contract that the profits shall be
taken in lieu of interest, the parties taking the risk of their being less or
more. In such cases it is always provided in express terms that the parties
have agreed to take the risk, and that there shall not be on the purt of the
mortgagor any right to demand or on the part of the mortgagee any liability
to give an account of the profits, in cise they exceed the interest. In clause
6 there is mo such stipulation as regards the interest, but there is such a
stipulation as regards fallen and dvy wood, jungle, &e. In our opinion the
provision in clause 6 that the interest and the profits will (or shall) be equal
(munafe sud har do baraler loge) is nothing more than an undertaking that
they will be found to be equal. Other clauses are inserted which will apply
if the profits and the interest are found to be equal; bub the mortgagee is
safegnarded by clause 11 in case the profits are found to be imsufficient, In
our opinion ihere must be an account taken from the dute om which the
nortgigee entered into possession, . . . . . .
“One other question remains for deelsion, mmcly whethm compound inter-
est is chargeable on the amounts by which the profits fvll short of the
inberest in each year sinco the mortgngoos took possession. It seems to us
that there can be no reasomable dounbt as to the intention of the puties
to the mortgage. In cliuses 3 and 4 the mortgagees promise to pay interest
and compound interest at the rate of Re. 144 per dent. per innum. There
is no indication of any intention that interest shall not be paid after the
(ue date of the mortgage: on the contrary clinse 7 shows that interest and
compound interest are to be paid till realizrtion of : 11 sums due on the mort-
gige, In so far as the profits cach yeawr fell short of tho inberest, there
was o default in pyyment of interest by the mortgagors; and it appears to
us that although in clause 11 the expression ‘compound interest > doos nob
appear, it was the intention of the parties that interest not paid should be
comrpoundsd with annual rests,”
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On this appeal—

W. C. Bonnerjee, for the appellant, contended that clauses 6
and 11 of the mortgage deed were irreconeilable as heing incon-
sistent with one another, and that clause 11 should therefore
be rejected ; and in that case by clause 6 the profits of the pro-
perty must be taken as being equivalent to tho amount due at the
date of delivery of possession to the mortgagee, 1.c., the 16th July,
1893. It was also contended that under clauso 11 compound
interest was not ehargeablo on the amount by which the profits
were less than the interest in each year since the mortgagees
took possession; there was mno intention of tho partics that it
should be paid, and compound inferost was not mentioned in
clanse 11, The mortgagees morcover had ucver rondored any
account.

DeGruyther, for the first and second 1e5pon£lents, who alone
appeared, contended that clauses 6 and 11 of the mortgage deed
were not necessarily inconsistent; but could be read together.
The former clanse should mot be vead as if it stood alone, but
was subjeet to the qualification introduced by the latter clause.
It was not intended, therefore, that the profits should be taken
in Yieu of interest. On the contrary, when they fell short of the
interest due on the mortgage it was equivalent to a default
being made in the payment of interest by the mortgagor, and
there was the liability on them which existed in ecase of such
defanlt o pay compownd interest, Reference was made to
clause 7 of the mortgage deed as supporting this contention.
The construction placed on the deed by both the Coarts in India
was correet, and shoald he upheld,

Bonmerjee replied—

1905, November 28th.—The Juclcvment of their Lordships was
delivered by Lorp DavEey.

Ix this case there has been a good deal of litigation in the
Cowts below ; but Mr. Bommerjee, in opening the appeal, hasg
very fairly narrowed the points which he thought he could pro-
perly bring to the attention of the Board.

The appellant is the reprosentative of a mortgagor who exe-
ented a mortgage so far back as the 27th Octobor, 1888, and the
suib was brought to redeem a portion of the mortgaged property



VOL. XXVIIL] ALLAHABAD SERTES, 231

in which the appellant is interested. The provisions of the mort-
gage deed are somewhat peealiar, It is a compound of an ordi-
nary mortgage and a usufructuary mortgage, The mortgage
is for three years (clause 2); the interest is to be ab the rate of
1 rupee 3 annas per cent. per mensem (clause 3}, and clause 4
is as follows: —

“In the event of non.payment of interest yearly, the mortgagee will
have power either to realize the principal with interest through a Court or
get a new deed charging the property executed in licu of interest, If, as a
mark of favour, the mortgagor lets the interest remain nnrealized, then in
guch case the interest shall be added to the principal from the date of its
becoming due and interest at the said rate will run om it, as if its original
formed part of the prineipal and within the term or after it till the date of
realigation, this rate of interest and compound interest shall continne,”

That provision very clearly makes the prineipal money
payable with compound intercst. Clause ¢ then provides as
follows i

« After taking possession the mortgaiges will be entitled to receive the

net profits after paying the Government revenueand village expenses, &e.,
in lien of interest, and during the time of her possession the interest and
profits shall be deemed egnal,”

If that clause stood alone it might possibly be construed as

an ordinary wusufructuary mortgage in which a mortgagee enter-
ing into possession accepts the profits in satisfaction of the
interest. But that clanse does not stand alone. There is a fur-
ther clause (clause 11) which appears to their Lordships to qua-
lify the primd facie meaning which might be attached to it.
Clause 11 (so far as material for the present purpose) is to this
effect 1
s If during the period of possession of the mortgagee, after depositing
the Government reverue and defraying the village expenses, &ec,, the pro.
fits do not covor the amount of interest, wo, the mortgagors, will make good
the deficiency from our pockets in accordance with thg accounts prepared by
the agents of the mortgagee. 1f we cannot make good the deficiencywe will
piy it with interest at the rate mentionod above at the time of redemption.”
The first point taken is that that clause is inconsistent with
clause 8. Thelr Lordships agree with the Court below in their
inability to find anything inconsistent between the two clanses.
Clause 11 no doubt qualifies what would be the primd facie
‘meaning of clanse 8; but they are perfectly capable of being
read together,
18
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The second puint is that the deficicncy of the interest which
the morfgagor undertook to pay by clause 11 does not carry
compound interest. There again their Liordships agree with the
Court of the Judicial Commissioner. Reading the whole decd
together there can De no doubt that compound interest should
be paid. Tn the first place this deficiency of interest is precisely
such interest as is mentioned in clause 4, where it says:—“1If,
as a mark of favow, the motgagor lets the interest remain
unrealized.”” Thore is nothing in clause 11 to take away the
express provision contained in clanse 4 with regard to interest
which remains worealized, and the words « we will pay it with
interest at the rabe mentlioned above at the time of redemption,”
must, in their Lovdehips” opinion, be taken to he only a concise
way of bringing in the application of clange 6 to the interest
which the profits arc insufficient to pay. This is made clearer
by clause 7, which provides that the villages are to he redeemed
when “the whole of the prineipal, interest, compound interest
and all dues against the tenants are paid in a lump sum.”

Thoir Lordships see no reason, therefore, for differing from
the coneclusions at which the lcarned Judges in the Court of the
Judicial Conunissioner have avrived, or from the reasons which
are cxpressed in their jndgment,  They will, therefore, humbly
advise His Majesty that the appoal should ho dismissed.

The appellant will pay the costs of those respondents who
apneared in the appeal.

Appeal dismissed.

Solicitors for the appellant (7' L. Wilson & Co.

Solicitora for the respandents s Barrow, Rogers and Nevill,

J.V. W,



