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E A M  J A S  ( J U D  q M e N T -d e b to b ) v . S H E O  P E A S A D  a n d  a k o t h e b  (TiBOEEE- A u g u s t  14.

hoidebs).® ■- ------- -
-ici JTo. I F 0/  1882 f  Transfer of Property Act), sections 88 ajtoE 89— jSaJocH" 

j!io» 0/  decree—Decree fo r  sale on a mortgage— Ciml Trooedure Cade, 
section 248—Decree made alsolute without notice being served under section 
248— Validity o f  decree.
So long as an order undar seefcion 89 making’ absolute a decree for sale 

under section 88 of the Transfer of Property Act, 1882, subsists, ifc is enforc- 
ible, and its operation cannot be impugned. I f  for any reason the order 
under section 89 is defective, the remedy of the judg-ment-dobtor is to get it 
set aside in  a cco rd a n ce  w ith  law  j b u t  u n t i l  i t  is  set aside the  d ecree  w h ich  

it inalces absolute is  capable of enforcement, and its validity cannot be ques
tioned in  e x e c u t io n  p ro ce e d in g s . Oud7i Beliari Lai v . Nageahar Lai (1),
Iman-mi'nissa Bili v. LiaTcat Smain (2) and SaMeo Fandeg v. GTtasiram 
G-yamal (3) distinguished.

Q u a r e  w h e th e r  n o n -co m p lia n ce  w ith  the p ro v is io n s  of s e c t i o n  2 4 8  o i  t h e  

Code o f  C iv il  P ro c e d u re  is  a n y t h in g  more th a n  a m ere ir r e g u la r ity  ? Taaad- 
duTc Rasul Khan v . ATnnad Husain (4 )  re fe r r e d  to .

O n  the 23rd of August;, 1^97, a decree under section 88 of the 
Transfer of Property Act was passed against one E.am Jas as 
the representative of the original mortgagor. Bam Jas was a 
minor when the suit was instituted, and was represented in the 
suit by Ms mother as guardian ad litem. The decree was 
confirmed on appeal by the High Court on the 11th of January 
1900. On the 21st of November, 1902, an application for an 
order abs>oUite was made, and in that application the judgment- 
debtor was described as a minor under the guardianship of his 
mother ; but hia mother was apparently then dead. Notice of 
this application was issued under section 248 of the Code of 
Civil Procedure, but was returned unserved. The Court-, 
however, on the 13th of December, 1902, passed an order absolute 
under section 89 of the Act. The present application for
execution was made on the 6th of September, 1904. On behalf 
of the judgment-debtor an objection was raised that he was of 
age when the order absolute was passed, that he was not properly 
represented in the proceedings under section 89, and that the 
order absolute was, therefore, not binding upon him, and

®Eirsfc Appeal No, 71 of 1905, fvom a decree of Saiyid Zain-ul-Ahdin,
S u b ord in a te  J u d g e  o f  J a u n p u r , d a ted  the  3 7 th  o f  F ebruary  1905.
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(2> (1 8 8 1 ) I .  L. R ., 8 A ll . ,  424 , (4 )  (1893) I. L. E ., 21 Calc., 6 6 .

'^OL. x x v i i i . ]  a.t.late±a b a d  SEiiES. 19S



E a m  J a b

jgog the decree consequently incapable of execution. The executing 
Court (Saboi’dinate Judge of Jaunpur) disallowed this objeotionj 
and directed execution to proceed. The judgraent-debtor there- 

PbS b. iipon appealed to the High Court.
Pandit Mohan Lai Nehru, for the appellant.
Munshi Kalindi Prasad, for the respondents.
B a n e e j i and R ioh a ed s , JJ.—This appeal arises out of 

an application for the execution of a decree for sale passed 
against the appellant under section 88 of the Transfer of Pro
perty Act on the 23rd of August  ̂ 1897, and subsequently made 
absolute under section 89 on the 13th of December, 1902. The 
appellant was a minor at the date of the suit and was made a 
party to it under the guardianship of his mother. He is the legal 
representative of the original mortgagor. The decree made by 
the Court of first instance was affirmed ]>y this Court on the 
11th of January, 1900. An application for an order absolute was 
made on the 21st of November, 1902, and the appellant was 
described in it as a minor under the guardianship of his mother, 
who apparently had died before that date. The Court issued a 
notice under section 248 of the Code of Civil Procedure, but it 
was not served. The Court, however, made an order making the 
decree under section 88 of the Transfer of Property Act abso
lute. The present application was made for the execution of 
the decree on the 6th of September, 1901. There was a previous 
application for execution, which was infructuons, but it is not 
necessary to refer to it in this case.

It is contended on behalf of the appellant that ho was of age 
when the order under section 89 of the Transfer of Property 
Act was made; that he was not properly represented in the 
proceedings under that section, and that, as no notice of those 
proceedings was served upon him, the order absolute is not 
binding bn hi of, and the decree is incapable of executiion. 
The argument by which this contention is supported is this. 
According to the ruling of the Full Bench in Oudh Bahari 
Lai v. Nagcshar Lai (1) proceedings for an order absolute are 
proceedings in execution j consequently the Court was bound to 
issue a notice under section 248 of the Code of Civil Procedure j 

(I) (1890) I  L, 13 All, m .
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as suoli notice was not served on tlie appellant-, juclgment-debtor, 1905 
all proceedings connected with the application for the order 
absolute were ah initio void, and tlie order itself is, therefore, v.
void. Reliance is placed on the rulings in Imam-un-nissa 
Bibi Vc Liakat Husain (1) and Sahdeo Pandey v. Ohasiram 
Gyawal (2). Those were cases in which, after the sale of pro
perty in execution of a decree, the judgment-debtor applied to 
have the sales set aside on the ground that notice of the applica
tion for execution had not been issued under the provisions of 
section 248 of the Code of Civil Procedure, aud the sales w'ere set 
aside, the Court holding that the proceedings in execution were 
void ah initio. It seems to us to be doubtful whether upon the 
principle of the ruling of the Privy Council in Tasadduh Rasul 
Khan v. Ahmad Husain (3) non-compliaace with the require
ments of section 248 »can be regarded as anything more than 
a mere irregularity. We think, however, that the rulings cited 
have no application to the present case, and the contention put 
forward on behalf of the appellant is not well founded. He was 
a party to the suit in which the decree under section 88 of the 
Transfer of Property Act was passed and was fully represented 
in it. The validity of that decree is not and cannot be ques
tioned by him. The order under section 89 makes that decree, 
which was a decree nisi, absolute. So long as the order absolute 
subsists it is enforceable and its operation cannot be impugned.
I f  for any reason the order is defective, the remedy of the 
appellant is, we think, to get it set aside in accordance with 
law. But until it is set aside the decree which it makes abso- ■ 
lute is capable of enforcement and its validity cannot be ques
tioned in execution proceedings. It is conceded by the learned 
vakil for the appellant that if  a decree is passed in a suit in 
which the defendant was not properly represented or was not 
served with a summons, the defendant cannot object to the 
execution of the decree on any of those grounds, so long as the 
decree stands good. "We can see no distinction between a case 
of this kind and the present case. As the order absolute in this 
case was passed against the appellant and is a subsisting order, the

(1) (1881) I. L. R., 3 All., 424. , (2) (1893) I. L.E., 21 Calc., 18.
(8) (1893) I. L. R., 21 Cale„ 66.
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iPoc decree-holder is entitled to execute the decree which has been 
made absolute by that order. The presentapplj<^ation for execu- 
tion having been made within three years of the date of the 

Pmsap. order absolute, no question of limitation arises. In our judgment 
the appeal has no force. We accordingly dismiss it with costs.

Appeal dismissed.
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1905 .Before Sir John Stanley, Knight, Chief Justioo, and Mr. JwsUee
17- Sir William Burlcitt.

CHATARBHUJ ( P l a i n t i f f )  v . LACHMaN SINGH ( D e f e k d a n t ) .•

Act No. I V  (^^1882 CTransfer of Fro^orty ActJ, section 52—Lis pondens—
Contentious suit,

Wliero thei'o arc several defendants to a suit, the Buit does not become 
“ contentious”  within the meaning of section 53 of the Transfer of Pro
perty Act, 1882, only when all the defendants are ser '̂od with summonses iu 
the suit, nor can a suit be contentions aa regards some of the defendants and 
not contentious as regards others, Farso^am Saran v. SaneM Lai (1) dis
cussed and doubted.

T h e  facts out of which this appeal arose are as follows 
On the 7th of July, 1886, one Narain Singh executed a mortgage 
of the property now in dispute. Upon that mortgage the mort
gagee brought a suit for sale on the 22nd of July, 1898, against 
the heirs of Narain Singh, and a decree for sale was passed on 
the 13bh of March, 1899, and at the sale held in execution of 
that decree the plaintiff, Ohaturbhuj, purchased the property in  
September, 1901. In attempting to get possession of the pro
perty so purchased the plaintiff was resisted by the defendant, 
•Lachman Singh, who held it as usufructuary mortgagee under a 
mortgage executed by one Goyind Singh, one of the heirs of 
Narain Singh, on the lo th  of August, 1898. Hence the present 
suit. The defendant supported his title to retain possession under 
the mortgage of the 13th of August, 1898, upon the plea that 
inasmuch as in the'suit for sale brought by the original mortgagee 
summons had not been served upon Govind Singh, although 
service had been effected on other defendant‘s, until after the 13th 
of August, 1898, the suit so far as he was concerned had not then

* Sccond Appual No. 1212 of 1903, from a decree of W. P. Wells, Esq,  ̂
Diatrijt Juiigu of Agra, datml the 19th of September 1903, reversing a decree 
pf Muushi M.tharaj Singh, Muusif of Muttra, diUed the Mbh of June 19Q3.

(1) (isyy) I. L. 31 A ll, 4‘ 8,


