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this being so, the adoption of the respondent, Kallu Mal, by
Hira Lal was not an invalid adoption. We, therefore, dismiss
the appeal with costs. L

Appeal dismissed.

FULL BENCLL.
Before Sir John Stanley, Kuight, Cliof Justice, My, Justice Banerji and
My, Justice Richards.
SHEQ TAHAL OJHA (Puaintizr) v SHEODAN RAT AND oTHERS
(DerrypART).®
Aet No, IV oy 1882 (Transfer of Droporty Aet), scetivm S5—Larbies to guit—

Suit for foraclosure ewempling part of lhe wortgaged property— Persons

wnterestod only tn the portion caempled nol necossary puilies.

If o plaintiff mortgagce, suing on the basis of his mortgage for cither
sale or foreclosure, thinks fit to oxempt from his suit some portion of the
mortgaged property and to sell or to forcclose the moftgage in respect of
the remainder, there is nothing in law to prevent his doing so. If such

L4
a plaintiff exempts a portion of the mortgaged property from his suit, he
is not obliged to make parties to tho suit the persons interested in the
portion of the property so exempled. Clhandikw Singlh v. Lohkar Singl (1)
distingnished, Sheo Prasad v. Brhari Lal (2), Jai Gobind v. Jasram (3) and
Nazir Husain v. Nikal Chand (4) veferred to by Dunerji, J.

Trrs was a suit for foreclosnre of a mortgage oxeculed in
favour of the plaintiff by one Alrakh Rai and his nephew,
Sheodan Rai, on the 12th of August 1889 for a sum of Rs, 432,
of which sum, according to the deed, Rs. 164 was borrowed
by Alrakh Rai and Rs. 268 by Sheodan Rai. The property
mortgaged was a two-anna zamindari shave. The plaintiff stated
that the two mortgagors had executed the mortgage as heads
of their respective families, and he accordingly impleaded as
defendants to the suit Alrakh Rai and his sons and grandsons
and Sheodan Rai and bis sons, grandsons and great-grandsons.
Sheodan Rai, who is the son of Ablakh Rai, a brother of Alrakh
Rai, had five brothers, four of whom, namely, Beni Rai, Madho
Rai, Shankar 'Rai, and Khedu Rai, were not joined as partics

# Second Appeal Nu, 831 of 1003, from a decree of L. Marshall, Bsq., Offi-
ciating Judge of Ghazipur, dated the 306h of July 1903, confirming o decree
of Thbu Harimoh:m Biaerji, Munsif, Ghasi pur, doted the 15th of April 1903,

(1) (1880) 1. T R, 2 AlL, 906, (3) Weekly Notes, 1898, 120,
(2) (1002) T. L. R.. 25 All. 70, (4) Weekly Nofer, 1905, 156,
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to the suit. The defendants raised the plea that as all persons
interested in the mortgaged property had not been made parties
to the suit, there was a detfect of parties. They stated, however,
that of the two-anna mortgaged to the plaintiff one anna
belonged to Alrakh Rai and his descendants and the other one
anna to Abrakh Rai and his descendants, and that the two
brothers were separate. It was further stated in the written
statements of the defendants, and this was apparently admitted
before the Court of the first instance, that of the one anna
belonging to Ablakh Rai mortgaged to Sheodan Ral, six pies
belonged to Beni Rai and others, wbo had not been made
defendants to the suit, Thereupon the plaintiff, by means of
an application, dated the 30th of March 1903, withdrew his
claim in respect of this six pies share. The Court of first instance
(Munsif of Gbazipur) overruled all the pleas raised by the
defendants and made a decree for foreclosure in respect of a
one and a half anna shre. On appeal the lower appellate
Court (District Judge of Ghazipur) reversed this decree and
dismissed the suit, apparently upon two grounds, first, that the
plaintiff was not competent to oxempt from his claim for fore-
closure any part of the mortgaged property; and, secondly,
that ¢ all interested persons ” had not been made porties. The
plaintiff thereupon appealed to the Hligh Court.

The Hon’ble Pandit Sundar Lal and Dr. Satish Chandra
Banerji (for whom Pandit Mohan Lal Nehrw),-for the appel-
lant.

Mr. Abdul Majid and Munshi Gobind Prasad, for the
respondents.

StanLry, C.J.—Having regard to the admitted facts this
appeal appears to me to present little difficulty. The case of
Chandika Singh v. Pohkar Singh (1) is not similar as regards
the facts and I abstain from any comments on it. ~ Two_ brothers
named Ablakh Rai and Alrakh Rai were entitled each to a one
enna share in several villages. Ablakh Rai died leaving six
gons, of whom Sheodan was the eldest. On the 12th of August
1889 Alrakh Rai and Sheodan Rai executed a mortgage by
way of conditional rale of the two-auna share in question in

(1) (1880) 1 T. B.. 2 All,, 906,
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favour of the plaintiff to secure an advance of Rs. 432 made
by him to them. In the mortgage it is stated that of this sum
Rs. 164 was borrowed by Alrakh Rai and Rs. 268 by Sheodan
Rai. Tt is admitted that the five brothers of Bheodan Rai were
equally entitled with him to the one-anna share which belonged
to their father, and of this share Sheodan Rai in his written
statement admits that a six-pie share belonged to bis brothers
Beni Rai, Madho Rai, Bheodan Rai, Shankar Rai and Khedn Rai
and their children. The plaintiff instituted the suit which has
given rise to this Second Appeal for foreclosure of his mortgage.
A number of defences were filed by the difforent defendants,
and amongst others they pleaded that Beni Rai, Madho Rai,
Shankar Rai and Khedu Rai’s Licirs were not joint with Sheodau
Rai at the date of the mortgage, but were separate from him.
The plaintiff accordingly exempted their six-pie share from his
claim for foreclosure. These persons whose shares were so
exempted were not made parties to the suit, and an objection
was raised on the part of the defendants that the suit was
on this account defective in view of the provisions of eection
85 of the Transfer of Property Ach.

The Court of first instance disallowed this defence and gave
& deeree in favour of the plaintiff in respect of & one anna six
pies share of the property comprised in the mortgage, excluding
therefrom the six pies which had been exemptod from the claim,

- On appeal the learned District Judgo reversed this decree,

holding that the owners of the six-pie share which was exempted
were necessary parties to the suit. The learned District Judge
in his judgment says :—¢Sheodan has some brothers and
nephews. Plaintiff has not only exempted some of these to
the extent of a six-pie share, bup has also neither made them
parties to the suib nor deducted anything from bis claim on
account of those shares. A mortgagee may, if he likes,
exempt from sale any portion of the property, but not from
foreclosure, and in any case all interested parties should be
made parties.”’ _

I am unable to agree with the learned District Judge. The
plaintiff was in my opinion entitled to exempt from his claim
the portion of tho property which admittedly belonged to
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persons who were not impleaded in the suit. He was not hound
to attempt to enforce a elaim against property the title to which
was in dispute or was doubtful. The claim baving been with-
drawn as repards the six-pie share, it appears to me that the
owners of that share, who admittedly have no interest in the
remaining shares, were in no way necessary parties to the suit.
I would therefore set aside the decree of the lower appellate
Court and remand the appeal to that Court under the provisions
of section 562 of the Civil Procedare Code for trial on the
merits,

Baxeryi, J.—This appeal arises out of a suit brought by
the appellant for foreclosure of a mortgage executed in his
favour on the 12th of August 1889 in respect of a two-anna
share by Alrakh Rai and his nephew, Sheodan Rai, for a sum
of Rs. 432, of which according to a recital contained in the
mortgage deed, Rs. 164 was received by Alrakh Rai and Rs. 268
by Sheodan Rai. The plainsiff stated that the two mortgagors
had executed the mortgage as heads of their respective fawilies,
and he accordingly impleaded as defendants to the suit Alrakh
Rai and his sons and grandsons, and Sheodan Rai and his
song, grandsons and greaft-grandsoms. BSheodan Rai, who is
the son of Ablakh Rai, a brother of Alrakh Rai, has five
brothers, four of whom, Beni Rai, Madho Rai, Shankar
Rai, and Khedu Rai, were not joined as parties to the suit.
The defendants raised the plea that as all persons interested
in the mortgaged property had not been made defendants to
the suit there was a defect of parties. They stated, however,
that of the two annas mortgaged to the plaintifft one anuna
belonged to Alrakh Rai and his descendants and the other one
anna to Ablakh Rai and his descendaunts, and that the two
brothers were separate. It was further stated: in the written
statements of the defendants, and this was apparently admitted
in the Court of first instance, that of the one anna belonging
to Ablakh Rai mortgaged by Sheodan Rai, six pies belonged
to Beni Rai and others, who had not been made defendants to
the suit., Thereupon the plaintiff, by an application, dated
the 30th of March 1903, withdrew his claim in respect of the
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eaid six pies share. The Court of first instance overruled all the
pleas raised by the defendants and made a decree for foreclosnre
of a 1} anna share. Upon appeal the learned Judge reversed
the decree of the Court of first instance and dismissed the suit,
apparently upon two grounds: first, that the plaintiff was nob
competent to exempt from his claim for foreclosure any portion
of the mortgaged property; and, second, that “all inberested
persons ” had not been made parties.

On both points the view of the learned Judge is in my
opinion erroneoums. In a suib for forcclosure the mortgagee is
not bound to include the whole of the property comprised in
the mortgage any more than in a suit for sale. Where several
properties aro mortgaged to the same mortgagee for the same
debt, each of thesc propertics is liable as between the mortgagor
and mortgagee for the whole of the debb; and the mortgagee
has the right to recover the debt from any part of the property.
There is uwo obligation on lim to proceed against the wlole of
the property. 1t may be that as regards a part of it a third
party has a paramount title. It wmay also be that a partis so
beavily encambered as to be of almost no value, In such cases
it is competent to the mortgages to excmpt such part from
Lability for the mortgage debt, and I seo no reason why he
should be compelled to proceed againsh it. Tt has been held
by this Court that it is competent o a mortgagee to abandon
& part of his security and sue for the sale of the remainder—
Sheo Prasad v. Behari Lal (1), Jai Gobind v. Jasram (2).
Tt seems to me that he is equally competent to sue for fore-
closure of & part of the mortgaged property. The effect of a
decree for foreclosure which has been made absolute is to vest
the property in the mortgagee ixtlien of the amount due upon
the mortgage. In the case of a mortgage by way of conditional
sale, if the mortgagee thinks that a part of the mortgaged pro-
perty would be sufficient to cover the amonnt of his mortgage,
and he is willing to have the conditional sale in his favonr
made absolute in respect of that part only, there is no reason
for forcing him to take the whole of the property comprised
in Lis morfgage. One of several morbgagees cannot, it is true,

(1) (1902) L T T, 25 AIL, 0. (2) Weekly Noten, 1808, 120,
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be allowed to bring a suit for foreclosure of a part of the mort-
gaged property for a proportionate part of the mortgage-money
which he claims to be his shave of it, but that is’because 2 mort-
guge cannot be foreclosed in parts, but must be foreclosed as
a whole. This, however, does not affect the right of a sole
morbgagee to foreclose the mortgage as a whole by proceeding
against a part only of the mortgaged property where, as in
this case, he abandons the remainder of his security. Such
abandonment, except where the mortgagee himself has bonght
a part of the mortgaged property, cannot work any in justice.
It leaves the right of the ownexs of the several properties com-
prised in the mortgage to claim and obtain contribution inier se
wholly uwnimpaired. The Court below relies in support of its
view on the case of Chandike Singh v. Pohkar Singh (1).
That case is nob on all fours with the ease befors us; hut if the
learned Judge intended tb lay down a gemeral proposition to
the effect thabt no mortgagee can sue for foreclosure of a part
of the mortgaged property, I am, with all deference, unable to
agree with them, Btraight, J., in the course of his judgment,
gays -~ The plaintiff respondent was not justified in exempt-
ing the half pie share of Bhankar Singh from the foreclosure
proceedings and in directing his claim against the property of
the appellants alone)’ I fail fo appreciate the reason given in
the judgment for holding the above view. If oue of the mort-
gagors makes parh payment, ib is a payment which goes towards
the reduction of the whole debt, and when credit is given
for it by the mortgagee it is immalerial whether it is treated
as paymenb made by sn individual mortgagor or as a general
psyment towards the mortgage. In the present suib the plain-
tiff mortgagee bas in hia claim given credit for all sums which
he alleges to have received on account of the mortgage, whether

paid by the mortgagors themselves or by other persons inber-.

esbed in the mortgaged property, and I do nob think that his
claim offends against any principles of equity and justice.

As the plaintiff does nob seek to foreclose the mortgage
in respect of the six-pie share which admittedly belongs to Beni
Rai and others, those persons are not necessary parties to the

(1) (1880) L L. R., 2 AlL, 506
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suit; and the omission to implead them as defendants is not,
in my judgment, fatal to the claim. The object of a suib for
foreclosure being to put an end to the equity of redemption,
only those persons are necessary parties to the suit who have
the right of redemption of the property sought to be foreclosed.
What is required is that the suit should be so framed that
complete justice may be done, and that the owners of the equity
of redemption are fully represented. Section 85 of the Lransfer
of Property Act does not, in my opinion, Iny down a different
rule. As ohserved by Dr. Ghose in his valuable work on the
Low of Mortgage in India (p. 685, 3rd Jidn.) the words ¢ all
persons having an interest in the property comprised in a mort-
gage” in that section, in so far as they rclate to a suit for
foreclosure, “point merely to persons whose right would be pre-
judiced by a decree for foreclosure.” A similur view was held
by a Bench of this Court in the receant case of Nazir Huswin
v. Nihal Chand (1). It was there held that if a part of the
property originally mortgaged has been absolutely released from
the mortgage and has become cxcluded from the operation of
the security, the property so released and excluded ceases to be
property comprised in the mortgage, and section 85 does not
malke it necessary that a person having an interest in such pro-
perty should be joined as a defendant, The learned Judges,
Stauley, CJ. and DBurkitt, J., said :—* We think that by
¢interest in the property comprised in the mortgage’ was
intended interest in the property which is the subject-matter of
the suit and which alone can be affected by the decree.” With
this view I fully agree. As the plaintiff in this case has aban-
doned his security in respect of the six-pie share in question and
has excluded it from his claim, the persons who are the owners
of that ghare were nok necessary parties to the suit, and their
omission from the array of parties is no defoct in the suit. For
the above reasons I would allow the appeal and remand the
ense to the Court below under scction 562 of the Code of Civil
Procedure.

RicEARDS, J—~When this appeal was first arguned before
Mr. Justice Bauerji avd myself it was presented and argued,

{1) Woekly Notes, 1905,]p. 166,
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as I understood, without dissent on the part of the appellants,
as & case in which a mortgagee 1n a joint mortgage by an
arrangement made with some of the mortgagors without the
knowledge or consent of the other mortgagors credited the pay-
ments that had been made on foot of the mortgage debt, not as
against the mortgage debt generally, but against the indebted-
-ness of particular mortgagors, and in consideration thereof
released part of the mortgaged property and the owners of the
equity of redemption in the released properly. The case was
then referred to a ¥ull Bench. It is clear from the facts as
set forth in the judgments of the ofher members of the Court
that this important question does not arise, and for that reason
I express no opinion on it. It has already been held by this
Court thabt in the case of a simple mortgage, the mortgagee
can omit from lhis suit any part of the mortgaged property,
and that the owners of the equity of redemption, and the
persons interested in the property so omitted, need not be
made parties. I can see no distinction between a suit to
enforce a simple mortgage by sale and-a suit for foreclosure
of a mortgage by conditional sale. I concur with the other
members of the Court in allowing the appeal and remanding
the case. ‘

By 7aE CoUurt :~The order of the Court is that the appeal
is allowed, the decree of the Court below is set aside, and the
case is remanded to that Court under section 562 of the Code
of Civil Procedure with directions to readmit it wnder its
original number in the register and dispose of it according to
law. The appellant will have his costs of this appeal. Other
costs will follow the event. -

Appeal decreed and cause remanded.
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