170 THE INDIAN LAW REPORTS, [VOL, XXVIII,

Before 8ir John Stanley, Knight, Chief Justive, and Mr. Justice

1905
August 1. Sty Witliam Burkill.
T TIWAN LAL (Prarvziew) o, KALLU MAL (DereNbANT) v JWALA

PRASAD (Prarymrzy) #
Hindw low—Adoption—-Customes Purliv Kurmis.

Held that Purbin Kuwmis, calling themselves Purbin Chatbris, do not
roally belong to the regenerate clisses and, therefore, the adoption by o membor
of this caste of the grandson ol his faiher’s sigber is not invalid as being
within the prohibited degrees of rolitionship.

THis was a suit to recover onc-half of the property of one
Hira Lal, deceased, from the possession of his alleged adopbed
son, Kallu Mul. The parbies were Parbin Kurmis, or, as they
styled themselves, Purbia Chatlbeis, and were related in the
mauner represented by the subjoined tablo -

DBIWAWANL DAS,
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Moti LL:\l. Sundar Das, M. Krdbo, M. l‘)illh)_
i | .
. Hira Lal Mul Chand Chiranji==Nt.
| (D. 5. B.) (D. 8. By Ajadhia,
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Bhagwan Das, Inllu Mul

{(Defendant),

Girdhrll'i Lul .Beh:m!-i Tal. Hurd:kyal‘Singh
{D.8. 1)
Jwala Prasad Jiwan Ll
{Plaintiff No. 1), {Plaintiff No. 2).

The plaintiffs denied both the factum of the adoption and
its validity according to the Hindu law, alleging that the
parties were Chattris, and that, thereforo, the defendant could
not have been adopted by the deécensed, Hira Lal. The Court
of first instance (Subordinate Judge of Agra) found both issues
against 4he plaintiff, and accordingly dismissed the suit, The
plaintiff, Jiwan Lal, appealed to the High Court.

Babu Jogindro Nath Chaudhri and Tho Hon’hble Pandit
Madan Mohan Malaviya, for the appellant.

The How'ble Pandit Sundar Lal and Pandit Moti Lal
Nehru, for the respondent, Kallu Mal.

@ Firet Appeal No. 831 of 198 €rom a deeres of Babu Raj Nath Prasad,
Subordinate Judge of Agra, duted the 15tk of Soptomber 1903.
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Sraxrey, C.J. and Burkirr, J.-~We have two questions
to dispose of in this appeal. The first is, whether or not, as a
matter of fact, the adoption of Kallu Mal by Hira Lal, his
alleged adoptive father, has been established ; and secondly,
assuming that the adoption in fact has been established, whether
that adoption was valid, having regard to the caste to which the
parties belong. The parties are Purbia Kurmis, who claim to
be Chattris, and the contention on behalf of the plaintiff appel-
lant is that they belong to one of the three regenerate classes,
and thas, thab being so, an adoption by Hira Lal of Kallu Mal,
ifit ever took place in fact, was not a valid adoption, Kallu
Mal being within the prohibited degree, within which mar-
riage is forbidden by the regenerate classes.

We shall first deal with the factum of the adoption. It
appears o us thab the evidenco which was adduced on behalf
of the defendant, Kallu Mgl, and to which credit was given by
the Court below, satisfactorily establiched the fact of the adop-
tion. Two witnesses were examined, who, according to their
evidence, were eye-witnesses of the adoption, and a number of
other witnesses, men apparently of respectability and credit, were
examined, who deposed to the fact either that they had heard
from Hira Lal that Kallu Mal had been adopted by him and
was his adopted son, or were able to testify to the general repute
of the brotherhood that Kallu Mal was the adopted son of Hira
Lal. In addition to this evidence a power-of-attorney was
proved, in which Hira Lal described Kallu Mal as his adopted
son, This instrument was executed in the year 1900, only twe
years before the death of Hira Lal, and the suggestion of the
learned advocate for the appellant is that it was prepared for
the purpose of making evidence which Kallu Mal could use on
a future occasion, He pointed out that if op the perucal of the
document two words alone, namely, ¢ adopted son,” were over-
looked, or if those words had not been read to Hira Lial, who
did not know Urdu, the dialect in which the document was
written, Hira Lal would not have been aware that he was sign-
ing a document in which Kallu Mal was deseribed as his adopted
son. This theory is of course possible, but we do not think
that in this case there is any reason fto suspect that the words
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were so improperly introduced. It is admibted by the wit-
nesses for the appellant that Kallu Mal was treated as a son by
Hira Lal, and there is no doubt that the relations subsisting
between them were those which would exist between an adoptive
father and his adopted son. When we take this into considera-
tion along with the evidence of the witnesses who were examined
to prove the adoption, we have little hesitation in coming to
the conclusion that the view accepted by the learned Subordin-
ate Judge was correct and that in point of fact Kallu Mal was
adopted by Hira Lal. As was pointed out by the learned Sub-

~ordinate Judge, the two or three witnesses who were examined

on behalf of the appellant in regard o the quostion of adoption
were men who, in poing of respectability, were not of the same
class as the witnesses who were examined on behalf of the
respondent. We, therefore, om this question hold that the view
accepted by the Court below was correct and vhat the fact of
adoption has been established.

We now come to the question of law which has been raised,
namely, assuming that the aloption took place, was it invalid,
Liaving regard to the relationship subsisting between the parties?
Kallu Mal is first cousin, once removed, to Hira Lal, being the
grandson of Musammat Dullo, who was the aunt of Hira Lal.
11 the parties belong to one of the three regenerate classes, it is
admitted that the adoption would not bo valid, because Hira
Lal could not have married Kallu Mal’s mother. The question
then is, do the parties belong to the class to which they claim to
belong, namely, Chattris? Some of the witnesses, including
the witnesses for the respondents, allege that they are Chattris,
but it seems to us manifest from the evidence that they cannot
properly claim to be entitled to "that designation. One of the
most important characteristics of Chattris is the insistence upon
she performance of the janco cercwouny, the investiture with
the sacred thread, The voremony is performed at o time when
the recipient is of tender years. The evidence of the witnesses
shows that in the case of the Purbis Kurmis the Jjameo ceremony
was not regarded as a necessary ceromony at all some few years
back, and was not observed, and that in fact it was not kuown
amongst them until within a period of ubvut 10 or 12 years
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ago. It appears that of recent yoars the members of the caste
formed aspirations of attaining to a higher social standing than
they had theretofore enjoyed, and that in consequence of this a
resolution was passed by the leading members of the caste
that the jameo ceremony should be observed, and also a
resolution declaring that they were Chattris. One witness
stated in the course of his evidence that the investiture with
the sacred thread took place in his case after he bad attained
the mature age of 60 years. This is not consistent with the
practice of the regenerate classes. Other witnesses stated that
. some members of the caste received the sacred thread whilst
others did not, and that there was no uniform practice in
regard to it. It appears to wus from the evidence that this
important ceremony was not considered obligatory by the
members of the, caste of Purbia Kurmis, and this strongly
manifests that they did not belong to one of the three regenerate
classes. *

The next matber which occurs to us as having a bearing on
this point is that the three regemerate classes do not allow of
widow re-marriages. In the case of the Purbia Kurmis, widow
re-marriage is commonly recognised and practiced. A number
of instances were given in which there had been such marriages
amongst the members of the caste,

A third matter to which we would refer is that in cases of
adoption, as the evidence shows, no ceremony was necessary.
All that was required to be done was the delivery to the adop-
tive father by the natural father of the child and the acceptance
by the adoptive father of the child. The hom or any other
ceremony was not regarded as necessary. Now the hom cere-
mony is considered amongst the regenerate classes, according to
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Hindu tenets, to be necessary, though it is not in point of law -

regarded as absolutely escential to a valid*adoption. We have
further evidence to show beyond any doubt that adoptions and
marriages among the Purbia Kurmis within the prohibited
degrees are recognised as valid, ‘

Taking all these facts into consideration, we think thab the
learned Subordinate Judge came to a right decision when he held
that the parties here were not Chattris, as they claimed to be, and,
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this being so, the adoption of the respondent, Kallu Mal, by
Hira Lal was not an invalid adoption. We, therefore, dismiss
the appeal with costs. L

Appeal dismissed.

FULL BENCLL.
Before Sir John Stanley, Kuight, Cliof Justice, My, Justice Banerji and
My, Justice Richards.
SHEQ TAHAL OJHA (Puaintizr) v SHEODAN RAT AND oTHERS
(DerrypART).®
Aet No, IV oy 1882 (Transfer of Droporty Aet), scetivm S5—Larbies to guit—

Suit for foraclosure ewempling part of lhe wortgaged property— Persons

wnterestod only tn the portion caempled nol necossary puilies.

If o plaintiff mortgagce, suing on the basis of his mortgage for cither
sale or foreclosure, thinks fit to oxempt from his suit some portion of the
mortgaged property and to sell or to forcclose the moftgage in respect of
the remainder, there is nothing in law to prevent his doing so. If such

L4
a plaintiff exempts a portion of the mortgaged property from his suit, he
is not obliged to make parties to tho suit the persons interested in the
portion of the property so exempled. Clhandikw Singlh v. Lohkar Singl (1)
distingnished, Sheo Prasad v. Brhari Lal (2), Jai Gobind v. Jasram (3) and
Nazir Husain v. Nikal Chand (4) veferred to by Dunerji, J.

Trrs was a suit for foreclosnre of a mortgage oxeculed in
favour of the plaintiff by one Alrakh Rai and his nephew,
Sheodan Rai, on the 12th of August 1889 for a sum of Rs, 432,
of which sum, according to the deed, Rs. 164 was borrowed
by Alrakh Rai and Rs. 268 by Sheodan Rai. The property
mortgaged was a two-anna zamindari shave. The plaintiff stated
that the two mortgagors had executed the mortgage as heads
of their respective families, and he accordingly impleaded as
defendants to the suit Alrakh Rai and his sons and grandsons
and Sheodan Rai and bis sons, grandsons and great-grandsons.
Sheodan Rai, who is the son of Ablakh Rai, a brother of Alrakh
Rai, had five brothers, four of whom, namely, Beni Rai, Madho
Rai, Shankar 'Rai, and Khedu Rai, were not joined as partics

# Second Appeal Nu, 831 of 1003, from a decree of L. Marshall, Bsq., Offi-
ciating Judge of Ghazipur, dated the 306h of July 1903, confirming o decree
of Thbu Harimoh:m Biaerji, Munsif, Ghasi pur, doted the 15th of April 1903,

(1) (1880) 1. T R, 2 AlL, 906, (3) Weekly Notes, 1898, 120,
(2) (1002) T. L. R.. 25 All. 70, (4) Weekly Nofer, 1905, 156,



