806 THE INDIAN LAW REPORTS [VOL. Xx111,

1896 person in wrongful possession of such property actually received,
Kumso but also those which he might, with ordinary diligence, have

BSF;%? received -therefrom. And as rogards the former, the amount hag
. to be ascertained by taking an account of what the defendant hag

Oipmns Tealized from, aad speat for, such property, though, as regards

Guost.  the latter, the taking of an account may be unnecessary, Thus,
though a suit for mesne profits is, strictly speaking, not a-suit for
an account, it is o suit in which in most cases an account has to
be taken of profits received from, and expenses incurred in the
management of, immoveable property.

The words “any other suit for an account including a suit,
&e.,” in Article 81 quoted above, mean, in my opinion, “any other
¢ suit for an account,’ taking the expression © suit for an account’ as
comprelending also a swt §e.” For if the word ‘including * was
meant to exclude every thing that did not come within the strict
sense of the expression ¢ suit for an account,’ then the specification
of the two distinet classes of suits that follows would be unnecessary.

In my opinion, therefore, a suit for mesne profits comes under
the last clause of Article 81, Schedule II of Act IX of 1887,and is
excepted from the cognizance of a Court of Small Causes, and so
a second appeal les in such a suit, although it may be valued ab
less than Ra. 500.

8. C. Gh Appeal dismisssed,

CRIMINAL REVISION.

Before My. Justice 0" Kinealy and M. Justice Baneyjes.

1896 ABDUL GAFUR anp oranss (Prritionsss) o QUEEN-EMPRESS
May 22. (OeposITE PARTY). #

Warrant of arvest—Criminul Procedure Code (X of 1882), sections 75 and
80—Signature of Magistrate—Initials—Notification of substance of
warrant—Penal Code (XLV of 1860), section 186-~Discharge of public
Junctions.

A public servant executing a warrant of arrest which is not signed
by the Magistrate as required by section 75 of the Oriminal Procedure Code,

#* Criminnl Revision, No. 301 of 1896, against the order passed by
J. Lang, By, District Magistrate of Hooghly, dated the 1st of May 1896,
molifying the order passed by Boabu Kadersath Banorjee, Sub-Doputy

Magistrate of Jalunabad, dated the §th of April 1896,
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but only bears his initials and the substance of which is not notified to
the person to be arrested as required by section 80 of the Code, cannot
be said to be acting in the discharge of his public functions in & maniter
authorized by ldw, .

A person obstructiug him cannotl be convicted under section 188 of the
Penal Code,

Tan pobltmnms were convisted by the Sub-Deputy Magistrate
of Jahanabad of an offence under section 853 of the Penal Code
for assaulting a constable, while execiting a warrant of arrest.
The District Magistrate on appeal altered the conviction iato
one under section 186, and reduced the sentence. The warrant
of arrest was notsigned by the Magistrate, but bore his initials,
and its substance was not notified to the person to be arrested.
The petitioners mioved the High Court, contending that the
convictionn under section 186 of the Penal Code could not stand,
inasmuch as the warrant was not properly signed as required
by section 75 of the Oriminal Progedure Code, nor was itssub-
stance mnotified to the person to be arrested s required by
soction 80.

Babu Bishnupada Chatterji appeared for the petitioners.

The judgment of the High Court (O’Kine4LY and BANERIzE,
JJ.) is as follows t—

This is 4 rule calling upon the District Magistrate to show
cause why the conviction dnd sentence under section 186 of the
Indian Penal Code should not be set aside and a retrial ordered,

The facts of the case dve shortly these :  The petitioners before
ug were corivicted by the Sub-Deputy Magistrate of' an offence
under section 853 of the Indian Penal Code for assauliing a con-

stable in the execution of his daty, and sentenced {o rigorous

imprisonment for three months. On appeal the learned District
Magistrate altered the conviction into one under section 186 of
the Indian Penal Oode, and reduced the sentence to cne of fifteen
%}a.ys rigorous imprisonment in the case of cach of the pelitioner.
;gamst this conviction and sentence the petilioners moved (his
f;ﬂourt, asking us to interfore, under section 489 of the Code
@f Criminal Procedure, on the ground that as the warrant
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of arrest, in tho oxccubion of which the constable is said to
have been obstrncted, was not sigmed by the Magistrate, as
required by seotion 75 of the Code of Criminal Procedure,
but only bore his initials, and as its substance was not notified as
requived by section 80 of the Code of Criminal Procedure, the
aceused ought not to have been convicted of any offence under
section 186 of the Indian Penal Code.

As the judgment of the learned District Magistrate does not
clearly show what the nature of the obstruction to the constable
was, we thoughtit fit to grant a rule in the terms stated above.
On now reading the Magistrate’s explanation with his judgment,
we find that the warrant of arrest, in oxecvtion of which the
constable is found to have been obstructed, is not signed as
required by law. We also observo that the learned Magistrate
does not find that the substance of the warrant was notified at the
fime the constable proceeded to make the arrest. That being so,
the conviction under gection 186 cannot, in our opinion, stand.
To sustain a conviction under thab section, it must bo shown that
the accused voluntarily obstructed the constable in the discharge
of his public functions, There cannotbe any voluntary obstruc-
tion of a public servant in the discharge of his public functions,
unless it is shown that the public servant was acting in the dis-
charge of his public fanctions in the manner authorized by law.
Of course if the coustable was actually assaulted, the accused would
be guilty of an offence under section 352 of the Indian Penal
Code. But whethor the action of tho accused amounted to an
assault under the last mentioned section ov not, the Districk
Magisirate has not found in his judgment ; nor are any faots
fornd by him sufficient to show whether patitioners have or have not
committed an offence under that section. The case must there-
fore goback to the District Magistrate in order that he may
rehear the appeal.

8 C. B,



