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course of his judgment our brother Banerji expressed his approval
of the rulings of the Madras High Court to which we have
referred, but this was merely obiter. It was not necessary in
that case to determine the correctness of those rulings having
regard to the langunage contained in the mortgage deed indicat~
ing an intention that the mortgaged property should remain
Hable for payment of the mortgage debt. It appears to us in
the case before us that so far as the document sned on affects the
land of the mortgagor, it iz a usufructuary mortgage pure and
simple, and we are unable to see that the insertion in itofa
purely personal covenant onthe part of the mortgagor to pay
the mortgage debt in any way alters the nature of the mortgage
itself. For these reasons we think that the conchisions arrived
ab by the Courts below were correct, and we dismiss the appeal

with costs,
Appeal dismissed.

Bafors Sir Jokn Stanley, Knight, Chief Justice and Mr. Justice
Siy William Burkité.
PHANI SINGH (DereNpANT) v, NAWAB SINGH ixD ormErs
‘ (PrarNTIFES)®

" Joint property ~ Bxclusive dealing witk joint properfy by onre of tke co-owners

=—Remedy of the other co-owners~ Form of decrse.

On the death of a tenant of land which belonged to severa] joint owners
ono of the co-owners obtained oxclusive possession of the temant’s holding
and had his namo recorded in the mutation department as owner. The other
co-owners sued for joint possession to the extent of their imterest in the
Iand, and they asked also for Iinterest pesdenta lits and futme interest
and costs of suit and for no further relief,

Held that the degree to which the plaintiils were enbitled was a decres
declaring that they and the defendant were joint owners of the land, and that
the plaintiffs wore, a8 such joint ownérs, enfitled to an account of tho profits
of the land, But the plaintiffs were not entitled to an injunction restrain.
ing the defendant from dealing with the land without the pliintiffs’ consent.
Bhola Nath v. Buskis (1), Rem Jatan Shukul v. Jaisar Shukul (2), Rakman
Chaudhri v, Salamat Chaudlri (3), Jagar Nath Singk v. Jui Nath Singh
(4), Ram Sarup v, Gulzar Banu (5) and Wafson & Co. v. Ramchund Duté
(6) veforred to, Nanki Devi v. Danlat Singk (7) in part overruled.

% Appeal No. 15 of 1905, under seotion 10 of the Letters Patent.

(1) Weekly Notes, 1894, p, 127, (4) (1904) I. L. R,, 27 All, 88

(2) Weekly Notes, 1894: p. 166, {5) Weekly Notes, 1905 ?.

(8) Weekly Notes, 1901, p. 48, (6) (1890) I, L. R., 18 Calo,, 10,
7) Weekly Notes, 1905, p. 119,
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Ix this case the plaintiffs came into Comt claiming that they
were entitlod to a two-thirds share of certain zamindari property,
and alleging that iu respect of 3 bighas 4 biswansis 14 dhurs of
land, a portion of that property, the defendant, taking advautage
of the death of the tenant of it, had obtained exclusive possession
and got his name recorded as owner in the mutation department.
The plaintifls asked for a deeree for joint possession of their
two-thirds share of the property, for the costs of the suit, for
interost pendente lite and fature interest, hut for no furthor relicf.
The Court of first instance (Munsif of Ballia) gave the plaintiffs
a deerco for joint possession. On appeal by the defendant the
lower appellate Couwrt (Officiating District Judge of Ghaszipur)
held that the plaintiffs were not entitled to a deerce for joint
possession, but wero only cntitled to a dom‘gu deelaring their
title to the share of the lands of which they are admittedly tho
owners, viz. a two-thirds share of the lund in disputo. The
learned District Judge found that the defendant ¢ quictly
appropriated the land” on the tenant’s denth and “gought to
regularize his position by the mutation applieation.” Against
the decreo of the lower appellate Court an appeal was preferred
to thig Court, which was heard by a learned Judge of the
Court. Ho, modifying the decrec of the lower appellate Court,
passed a deerco declaring that the plaintiffs and tho dofend-
ant as co-sharers in the village were culitled o joint posses~
sion of the land in suit, that neither was cntitled to possession
to the exclusion of the other, and he then gave an injunction,
which was not asked for in the plaint, in the following terms,
viz. “ that an iujunction do issue resbraining the defendant from
dealing with the land by cultivating it, letting it to tenants or
recciving the rents and profits of it in any way to thoe exclusion
of the plaintiffs without their eonsent.”  Against this deerce
the defendant appealed under scetion 10 of tho Lotiers Patent
of the Court.

Mr. Abdul Magid, for the appellant.

Babu Sital Prasad Ghosh, for the respondents,

Sranruy, CJ. and Bunxirr, J.—The quostion raised in
this Letbers Patent Appeal is one which has been considered
by this High Court on a number of occasions, It is as o the
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form which a deeree should take in a case in which a co-gharer
of property has taken possession of a portion of the joint
property to the exclusion of the other co-sharers. The claim of
the plaintiffs is that they ave entitled to a two-thirds shave of
certain zamindari property, and that in respect of 8 highas 4
biswansis 14 dburs of land, a portion of that property, the
defendant, taking advantage of the death of the tenant of it,
obtained exclusive possession and had bhis name recorded as
owner in the mutation department. The relief sought in the
plaint is that the plaintiffs may be put into joint possession of
their two-thirds share and for the costs of the suit, interest
pendente lite and future interest. There is no claim for any
other relief than the reliefs which we have stated. The Court
of first instance decreed the plaintiffs’ elaim for joint possession,
~and on that decree an appeal was preferred. The lower
appellate Court, on the authority of the case of Rahmat Chaw-
dhri v. Salamat Chaudhri (1) held that the plaintiffs were not
entitled to a decree for joint possession, but were only entitled
- to a decree declaring their title to the shave of the lands of
which they are admitted to be owners, viz. a two-thirds share of
the land in dispute, ' The learned District Judge found that the
defendant “quietly appropriated the land >’ on the tenant’s
death and “sought to regularize his position by the mutation
application.” This is a finding of fact behind which this Court
cannot go in second appeal. It amounts to this, that on the
death of the tenant who was in possession of the land in question
the defondant, who was one of the co-sharers, quietly took
possession of it and proceeded to cultivate it. Against the

decree of the lower appellate Court an appeal was preferred to

this Court, which was heard by a learned Jundge of the Court.
He, modifying the decree of the'lower appellate Court, passed a
decvee declaring that the plaintiffs and fhe defendant as co-
sharers in the village are entitled to joint possession of the land
in suit, that neither is entitled to possession to the exclusion of the
other, and e then gave an injunction, which was not asked for
in the plaint, in the following terms, viz. “ that an injunction
do issue restraining the defendant from dealing with the land

{1) Weckly:Notes, 1901,7p. 48.
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by cultivating ib, letting it to tenants or receiving the rents
and profits of it in any way to the exclusion of the plaintiffs
without their consent.”” It is against this decree that the
present Lietters Patent Appeal has been preferred.

On the part of the appellant it has been pointed out that the
form of the decree is not consistent with the decrees passed by
this Court in several cases under similar circumstances, and that
the Court was not justified in granting an injunction. The
questicn before us is one which we have considered and dealt
with on several occacions, and which we may hope will not
come before ns sgain, having regard to the fact thabt there are
numerous decisions which appear to us to conclude the question.
We shall refer to some of those decisions, The earliest to
which we think it necessary to refer is that of Bhola Nath v.
Buskin (1). Iu that case some co-sharers in a thok made a
lease and put the lessee into physical possession of the leased
laad, A co-sharer in the thok who was no party to the lease
sued the lessee for jnint possession and for mesne profits. It
was held by a Bench of the Court consisting of Edge, C.J. and
Banerji, J., that the only decree which could be given to the
plaiotiff was a declaration that plaintiff was entitled to an
undivided share in the thok and for a proportionate share of
the rents and profits, The learned Judges referred to the
judgment of the Privy Council in Watson & Co. v. Ramchund
Dutt (2) and held that belog bound by it they could not give
the plaintiff a decree for joint physical possession, but conld
only give a decree declaring him to be entitled to an undivided
one-fourth share in the thok and to his share in the rents and
profits in proportion. In a later case of Ram Jatan Shubul
v. Jaisar Shukul, in the same volume of the Weekly Notes at
page 166, the spme legrned Judges held that if one of two Jjoint
owners of immovable property has been forcibly ejected by the
ofher from land of which he was in possession through a tenant,
the person o cjected was not entitled to more than a declaration
of his title to possession jointly with the defendant. An injune-
tion was in that case issued to the defendant prohibiting him
from dealing with thia land of which he was in possession to the

(1) Weekly Notes, 1894, p. 127, (2)7(1890) L L. R., 18 Calo., 10,
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prejudice of the plaintiff without the plaintif®s consent. The
form of the injunction in that case was very much the same as
that of the injunction granted in the case which is now before
us. In their judgment the learned Chief Justice and our
brother Banerji observe—‘This not being a suit under section
9 of the Specific Relief Act, 1877, and neither of those parties
having any better title than the other, we can only give the
plaintiff such decree as will thoroughly protect his interests and
the parties will be left to obtain, if they choose, partition by
regular process of law.)’ Accordingly they gave plaintiffs a
decree declaring them entitled to joint possession. The point
was again considered by one of us in the case of Rahman
Chawdhri v. Salamat Chaudhri (1). Io that case it was held
that where co-sharers in an undivided mahal come into Court
coplaining thaf other co-sharers, having a like interest with
themselves, have excluded them from possession of the joint
property, the only relief which a Civil Court can give is a
deeree declaring the plaintiffs to be entitled to possession jointly
with the other co-sharers. It was pointed oub in that case that
a Civil Court can only declare a plaintiff’s rights as a co~sharer
and the extent of those rights, and that it is only by partition
that a co-sharer can obtain physical possession of an area of
the mahal equivalent to his fractional share, if he be not
already in possession of such an area. In the case of Jagar Nath
Singh v. Jai Nath Singh (2) the same question was considered
by this Bench. The facts in that case appear to us to be on all
fours with those of the case now before us and of the case to
which we have last referred. In that case upon the death of
the tenant of certain land which was the property of four
persons jointly, one of the co-tharers took.possession of the
tenant's holding and commenced to cultivabe 1t himself. The
remaining co-sharers brought a suit to recover phybma‘l posses=
~ sion of a share of the tenant’s holding thus occupied by the
defendants, It was held after careful consideration that the
decree to which the plaintiffs were entitled was a decree declar-
ing that they and the defendants were joint owners of the land
in dispute and that the plaintiffs were, assuch joint owners,
(1) Weckly Notes, 1901, p. 48. {2) (1904} L L, R, 27 All,, 88,
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entitled to an acecount of the profits of the land. The learned
vakil for the respondent has admitted that, in view of the
authorities, in a case such as the present the Court cannot give a
decree for joint physical possassion, but his contention is that
the decrec passed by the learned Judge of this Court is free
from objection, and that an injunction was properly granted.
Reliance was placed by him uponthe decision in the case of Nunhs
Devi v. Daulat Singh (1). In that case our brother Bamerji
dealt with this question at considerable length and held that a
plaintiff who had been entitled to joint possession of land with
the defendants, and who had been unlawfully excluded from
possession by the defendants, was entitled to a decree declaring
her title to joint possession of the lands, and also to an injunc-
tion restraining the defendants from dealing with the lands in
suit, substantially in the form of the injuncticn granted in the
decree now under appeal. The learned Judge drew a distine-
tion between the facts of that case and the case of Bhola Nath
v. Buslkin which we arc unable to appreciate. A lessee is in no
better position than his lessor. His possession is the possession
of hig lessor, and if an injunction could properly be granted
against a lessor, we see no good reason for refusing to grant it
against the lessee. The ruling of this Bench in the case of Ram
Surup v. Gulzar Bunw (2) follows the ruling of this Bench to
which we have already referred.

Tt appears to us that the only relief to which a co-sharer is
entitled in a ease where another co-sharer takes peaccable pog-
session of joint property and proceeds to cultivate that property,
is a declaration from the Court of his title bo his share of the
property. If he seek to obtain physical possession of any portion
of the joint property of which he is not in possession, his only
course is t0 obtain partition by regular process of law. In this
oase the learned Judge of this Court has not given a decrec for
joint possession, but merely a declaration of title to joint
possession, but he has granted an injunction, which we think is
open to grave objection. There is no prayer for an injunction
in the plaint, and in any case in view of the language of their
Liordships of the Privy Council in the case of Watson & Co. v.

(1) Weokly Notos, 1905, p. 119, (2) Weekly Notes, 1905, p, 160,
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Ramehund Dutt (1) an injunction is not a proper relief to be
given in such a case. In their Lordships’ judgment in that case,
at p. 22, we find the following passage :—¢ In India a large pro-
portion of the land, including many very large estates, is held
in undivided shares, and if one shareholder can restrain another
from cultivating a portion of the estate in a proper and hushand-
like manner, the whole estate may, by means of cross injunc-
tions, have to remain altogether without cultivation until all
the shareholders can agree upon a mode of cultivation to be
adopted, or until a partition by metes and bounds can be effected,
a work which, in ordinary course, in large estates would
probably oceupy a period including many seasons, In such a
case, in a climate like that of Imdia, land which had been
brought into cultivation would probably become waste or jungle,
and greatly deteriorated in value. In Bengal the Gourts of
Justice, in cases where no fpecific rule exists, are to act accord-
ing to justice, equity,and good conscience, and if in a case of
shareholders holding lands in common, it should be found that
omne shareholder is in the act of cultivating & portion of the lands
which 18 not being actually used by another, it would scarcely
be consistent with the rule above indicated to restrain him
from proceeding with his work, or to allow any other share-
holder to appropriate to himself the fruits of the other’s labowr
or capital”’ These words appear to us to be applicable to the
case before us. The finding of the lower appellate Conrt
amounts to this, that the defendant appellant finding lands
derelict on the death of a tenant “quietly appropriated ” the
lands and proceeded to cultivate them. This is a finding of
fact of the lower appellate Courf. There wasno physical eject-
ment of the plaintiffs by the defendant, nor was there any
improper conduct on the part of the defemdant, sxcept it be
that he ought not to have applied for mutation of names in his
own favour alone in respect of the property. Under such
circumstances we do not think that the plaintiffs, it they bad
asked for i, were entitled to obtain an injunction such ag had
been decreed, much less when they did not ask forit. For
these reasons we allow this appeal and modify the decree of the
(1) (1890) L L.R., 18 Calc., 10
14
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learned Judge of this Court by striking out therefrom the
injunction granted by it. The respondents must pay the costs

of this appeal,
Decree modified.

Bafore Siy Jolin Stanley, Knight, Chicf Justice, and My. Justice
Str William Burlkili,
JAI DAT axp avormen (Prarnerrrs) o. RAM BADAL (Derenpant).#
Pre-emption— Wajib-ul-arz— Construction of documeont,

The pre-emptive clanse of o wajib-ul-arz wne drawn up in the following
torms :—<«In ense of great nceessity ench eo-sharer is entitled to transfor
his property as recorded in the Zikewa?, and the near co-sharers nnd the pabti-
dwrs can claim a pre-emptive right; but cub of them the one who is nearer
will have a prior right to do s0.”

Hgld that the right of pre-emption only arose om o sale to a strangor,
1f the salo was to a co-shaver, no right of suit acrued $d"» nearor co-shurer.

IN a mahal consisting of four Jhoks one Mithu Dichhis,
who was a co-sharer, sold a small share t» Ram DBadal and
others, co-sharvers in a different thok. Omne Jai Dat and his
wife, Raghunathi, filed a suit for pre-emption of this sale, claim-
ing the right to pre-empt as being nenrer co-sharvers, i.e. co-
sharers in the same thok with the vendor. The Court of first
instance (Officiating Munsif of Deoria) gave the plaintiff a
decree. On appeal, however, by Ram Badal, the District Judge
of Gorakhpur, on a construction of the wajib-ul-arz reversed
the Munsif’s decision and dismissed the suit. The material
terms of the wajib-ul-arz were as follows :— In casc of great
necessity each co-sharer is entitled to transfer his property as
recorded in the khewat, and the near co-sharers and the patti-
dars can claim & pre-emptive right; but out of them the one
who is nearer will have a prior right to do so.” The lower
appellate Court held thab the right of pre-emption arose ouly
on a sale to a stranger, but not when the sale was to a co-sharer
in the mahal, although the plaintiff' might be a nearer co-sharer
than the vendee. The plaintiffs appealed to the High
Court.

® Second Appeal No. 1082 of 1903, from a decree of W, Tudball, Faq.,
Distriet Judge of Gorakhpur, dated the 24th of Juno 1908, revorsing o decres
of Babu Gokul Prasid, Officiating Munsif of Deoria, Digtriet Gorakhpur, daked
the 11th of Moy 1908,



