
on the security of it, and was treated by the family, iacliidiog 
the plaintiff lierself, as its absolute owner.

For these reasons we see no reason to differ from the Court 
below in the view at which it arrived, and therefore dismiss the 
appeal with costs.

Appeal dismissed.
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Bcforo Mr, Justico Sanorji,
KALLAN KHAN AND o t h b e s  ( P x A iN T i r a s )  «. MARDAN KHAN a no) 

OTHEES (DE3?EWDANTS).®

Act No. I V  o f  1882 (Transfer o f  ]?ro;perf^ A dJ, section 60— Mortgage— ISffeci 
o f mortgagee purchasing farl o f the joroperlg mortgaged— Redem̂ iHon,. 
Whore a mortgagee acquires a part of the mortgaged, property, and thus 

a fusion takes place of tlio .’riglits of the mortgagee and the mortgagor in 
the same person, the indivisible cliaracter of the mortgage is brolcen up, and 
one of several mortgagors may in such a case redeem his own share only on 
payment of a proportionate part of the mortgage money, hut he cannot 
compel the mortgagee to allow him to redeem the shares of other persons, 
in which he Is not interested, Kuray Mai v. Furan Mai (1) followed. 
Zac7mi Narain v. Muhammad Y um f (2) referred to. M.ora JosJd y. Ham- 
chandra hinlcar JosM (3) distinguished.

T h i s  was a suit for redemption of mortgage brought under 
the following circiimstaDces. The mortgage was made by one 
Shahab-ud- din on the lOfeh of May 1872 in favour of Ali Muham­
mad KhaUj the predecessor in title of defendauts Nos. 1 to 8. 
Subsequently a portion of the mortgaged property was pur­
chased by the mortgagee; and again another portion of the 
mortgaged property was purchased by Kalian Khan and others 
from the heirs of the mortgagor. These purchasers then sued 
for redemption claiming a right to redeem not only the pro­
perty which they had purchased, but also the remainder of the 
mortgaged property. The mortgagee resisted the claim on the 
ground, amongst others, that the plaintiffs were^not entitled to 
redeem a larger share than that which they had purchtised, The 
Court of first instance (Munsif of Sambhal) accepted this 
contention and made a decree in the plaintiffs favour for

• Second Appeal No 314 o£ 1904, from a decree of Pandit Giraj Kishore 
Dat, Subordinate Judge of Moradabad, dated the 6th of January 1904, con­
firming a dec'rce of Pandit Mohan Lai Sandal  ̂ Munsif of Samhhalj dated tlie 
23rd of July 1903.

(1) (1879) I. L. K., 2 All., 565. (2) (1894) I. L. K., 17 AD., 68,
(3) (1890) I. h. B., IS Bom., 24.
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July 26,



1905 ■ redemption of the portion of tlio mortgaged property purchased
by them on payment of a proportionate part of the mortgage 

K h a n  money, and this decree was iu a])peai upheld by the Dis-tiict 
Mabdaw Judge of Moradabad. The j)l:iint,iOs appealed to the High

K h a n . Court, renewing their con tent ion that they were entitled to
redeem the rest of the mortgaged property also.

Mr. Ishaq Khan, for the appellants.
Maulvi Muhammad Zahur  ̂ for the respondents.
Ba n e r j i, J.— ^This a]>peal arises out o f a suit for the re­

demption of a mortgage made on the 10th of x»Iay 1872 by 
one Shahab-ud-din in favour of tlie predecessor in title of
the defendants Nos. 1 to 8. lb appears that a part of the
mortgaged property was purchased by the mortgagee. The 
plaintiffs are purchasers of a portion of the remainder from 
the heirs of the mortgagor, who are defendants Nos. 9 and 10. 
The present suit was brought to redeem not only the share 
which the plaintiffs had purchased, but also the remainder of 
the mortgaged property, which belongs to defendants Nos. 9 
and 10, and which has not been purchased by the mortgagee. 
The mortgagee resisted the chiini on the ground, among others,
that the plaintiffs were not entitled to redeem a larger share
than that which they had purchased. This contention pre­
vailed in the Courts below, which have mad o a decree in the 
plaintiffs’ favour for redemption of the portion of the mort­
gaged property purchased by them on payment of a proportion­
ate part of the mortgage-money. The plaintilFs contend in this 
appeal that they ought also to have been granted a decree in 
respect of the remainder of the share now belonging to defend­
ants Nos. 9 and 10, although they (the plaintiff-?) had no interest 
in it. It was held by this Court in Kuray Mai v. Furan Mai 
(1) that where the mortgagee had purchased a portion of the 
mortgaged property and thereby broken up the joint character 
of the mortgage, the person interested in a part of the remain­
der of the mortgaged property wa=̂  nob entitled to redeem any­
thing beyond his own share against the will of the mortgagee. 
This ruling was, it is truê  made before Act No, IT  of 1882 
oame into operatioli, but, as observed in Lachnii Narain v.

(1) (isro) L L. IL, 2 All,, 606,
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KAmxn
1 ^ 5M'lchanimad Yusuf (1), the priiiciplo vrhicli prevailed before 

Acr. No. IV  of 1SS2 came into force is the principle to be F** ft \
deduced from the la-̂ t paragraph of section 60 of that Act. K hak

Tha.tr principle is this : Where a mortgagee acquires a part Mabdait
of the m rtgaged property and thus a fusion takes place of the Khak.
rights of the mortgagee and the morfgagor in the same person, 
the iodivi.-ible character of the mortgage is broken up, and one 
of &everal mortgagors may in such a case redeem his own share 
only on payment of a proportionate part of the mortgage-money, 
but he cannot compel the mortgagee to allow him to redeem the 
shares of other persons in which ho is not interested. That is 
the eOeGS of iha rulings to which I have referred, and I  am bound 
to follow them. The case of Mora Joshi v. Hamchandra (2) 
to which the learned counsel for the appellants has referred 
is distinguishable, as in that case only one of several mort­
gagees had purchased a#part of the mortgaged property, and 
the indivisible character of the mortgage had not been 
destroyed.

Tho appeal is accordiDgly dismissed with costs.
Appeal dismissed.
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Hefoi-e Sir John Stanley, Kniffht, Chief Justice and M r. Justice 1905
Sir William BurUtt.

KASIII RAM {P r .A ix T irF ) v. SARDAR SIN Q -H  a n d  o t h k b s  ( D b f e k b a o t s ) ,*
Construeiion o f document —Mortgage------Usufructuary mortgage with p e r-

aonal covenant fo r  pai/raent o f  the mortgage money— StiQh fersoml covenant 
W)t conferring a right o f sale.
"Where a is in other respects a tisufructiuary mortgage, tlie

iasorkion therein of a parson,! covonmfc to piy the mortgage-debt on demand 
'̂y liy]iotliocatioii o£ tho property the subject of the

mortg!*.g« c.ninofc alter tho chir.ictar of the mortgage and give the mortgagee
a right to sell the inortgngcd proporty iu tlio eveut of non-pnymcnt of the 
movtgigc debt. Jafar JIusen v. Ranjit Singh (3) distingliished., Mamayya 
V. Guruva (4) aud Simkimi Ammal v. 0-ojaala Savundram Ayym  (5) dis- 
scutal from,

* S>ectmtl Appo il No H'-)7 of 1003 from a decree of W . F. Kirton, Esq.,
District Judge of F.«j'rukh;il>;ul, (Utcd the 7th of September 1903, confirming 
adw tcoof 1‘ iiulit Rnj IiuUr Naraiu, Subordinate Jadge of Tatehgarh, dated 
the 22ud of July I90a.

(1) (IHU) I. L. 11., 17 All., 63, (3) (1838) I. h. R., 21 AIL, 4
(2) (1890) I. L. H., 15 Bora,, 24. (4) (ISOO) I. L. R., 14 Mad,, SSSj

(5) (18D3) I. L. R., 17 Mad,, 131.


