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the provisions of section 566 of the Code of Civil Procedure,
remit o the lower appellate Court the following issue for dctern
mination :~—Did the house mentioned in the pleadings belong
to Munna Das or o the plaintiff appellant, Tlanuman Prasad,
on the 18th of June 1891, the date of the mortgage by Munna
Das to Ajudhia and Munni Lal?

This issue will be determined upon the evidence already
before the Court. On return of the finding the parties will
have the usual ten days for filing ohjections.

Issue referred.

REVISIONAL CRIMINAL.

Bofore Mr. Justive Richards.
INAYAT ALI 0. MOILAT SINGH.*

Oriminal Proceduro Codey section 195—Sanction fo prosecutn——Nolica

of application for sanelion-—~Dractice.

Where an application is made to o Court undor section 195 of the Code
of Criminal Procedurc for sanetion to proscenie, although il is not logally
necessary that motice of sueh applieation should bo given to the opposite
party before orders are passod thevcon, nevertheloss it is highly desirable tha
sucl notice should be given. Pampapati Sasiri v, Suble Sagteri (1), In »e
Bal Gangalhar Tilak (2), Mangar Rwi v, Behari (3) and Maule Bakhsh v, -
Niazo (4) referred Go.

Tue facts of this case ave as follows t-——

In certain proceedings taken against one Mohar Singh for
an assault one Inayat AL was examined as a witness for the
prosecution. In cross-examination he was asked some quey-
tions as to a promissory note which he and others were alleged
to have given to Mohar Singh. Amongst obher questions it was
put to him whether or not he owed to Mohar Bingh the monoey
secured by that note. Ilisanswer was that he did not owe the
money. - Mohar Singh was convicted for the assault upon the
evidenco of this witness and several others. The promissory
uote had nothing whatever to do with the assault, and the only
object and materiality of the quenbwn was to lessen the weight

# Criminal Revision No 320 oi‘ 1"0.)

(1) (1899) I. L. R, 24 Mad., 210, (3) (186) 1. L, R., 18 All,, 868,
(2) (1902) 4 Bombay Law Ko perier, 760, (1) Weekly Notes, 1004, p. 171
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of the evidence of the present applicant as against Mohar
Singh. Civil proceedings were subsequently taken Ly Mohar
Singh against the present applicant founded upon the promis-
sory note, when the laiter admitted that he owed his share of
the debt due on the promissory note. The criminal proceed-
ings were brought in July 1904 and the civil proceedings in
December of the same yeoar. On the 2nd of March 1905,
Mobar Singh applied, under seetion 195 of the Code of Criminal
Procedare, for sanction to prosecute the present applicant, alleg~
ing that he had committed an offence under section 193 of the
Indian Penal Code, when he stated that he did not owe the
money on the promissory note. Inayat Ali got no notice of
that application for sanction until the following May. As soon
as possible e applied to the Sessions Court for the revocation
of the sanction which had been given by the Magistrate on the
ground that he had got no notice, that there had been great
delay in taking the proceedings, and that had an opportunity
been offered to him, he would have reconciled the statements he
had made in the criminal and civil proceedings. The Sessions
Judge offered him no opportunity of being heard upon this
application. He simply marked the application “Rejected.”
Inayat Ali thereupon applied to the High Court for revocation
of the sanction granted against him, In this application he
contended, first, that there is an established practice that as a
general rule and in the absence of special circnmstances on an
application under section 195, Code of Criminal Proceduve, the
party against whom proceedings are coutemplated should get
notive, and secondly, on an application for the revocation of
this sanction the Sessions Judge ought judicially to determine
the questions involved in the application for revocation and
give his reasons for his determination.
Mzr. G+ P. Boys, for the applicant.
Babu M. L. Sandal, for the opposite party.

- RicaArps, J.—This is an application for revision of an
order of the Sessions Judge of Agra upholding an order of a
Magistrate of the first class at Agra sanctioning proceedings
under gection 105 of the Code of Criminal Procedure against
the applicant. It appears that in certain proceedings taken

1906

INavar Anx

U
Momar
SINGH,



1905

INAYAT AL
L8
Momar
Sivan.

144 THE INDIAN LAW REPORTS, [VOL. XXVIIL

against one Mohar Singh for an assaul the present appellant was
examined as a witness for the prosecution. In cross-examina-
tion he was asked some questions as to a promissory note which
he and others were alleged to have given to Mohar Singh.
Amongst other questions it was put to him whether or not he
owed to Mohar Singh the money secured by that note. Iis
answer was that he did not owe the money. Mohar Singh was
convicted for the assault upon the evidence of this witness and
several others, The promissory note had nothing whatever to
do with the assault, and the only object and materiality of the
question was to lessen the weight of the cvidence of the present
applicant as against Mohar Singh. Civil proceedings were
subsequently taken by Mohar Singh against the present appli-
cant founded upon the promissory note, when the latter admit-
ted that he owed his share of the debt due-on the promis-
gsory note. The criminal proceedings werc hrought in July 1904
and the civil proceedings in December of the same year. On
the 2nd of March 1905, Mohar Singh applied, under section
195 of the Code of Criminal Procedure, for sanction to prosecuto

_the present applicant, alleging that he had committed an offence

under section 193 of the Indian P’enal Code, when ke stated
that he did not owe the money on the promissory note. The
present applicant got no notice of that application for sanction
until the following May, As soon as possible he applied to the
Sessions Court for the revocation of the sanction which had been
given by the Magistrate on the ground that he had got no notice;
that there had been great delay in taking the proccedings, and
that had an opportunity been offored to him, he would have
reconciled the statements Le had made in the ¢riminal and eivil
proceedings. The Sessions Judge offered him no opportunity
of being heard upon this application. Ie simply marked the
application “ Rejected.” It is contonded here on behalf of
the applicant that there is an established practice that, asa
general rule and in the absence of special circumstances, on an
application under section 195, Code of Criminal Procedure, the
party against whom proceedings are contemplated should gob
notice, and secondly, on an application for the revocation of this
sancbion the Sessions Judge ought judicially to determine the
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questions involved in the application lor revocation and give
his reasons for his determination. It occurred to me that it is
desirable shat there should be a recognised practice as to these
applications for sanction, and I think Mr. Boys was justified
when he stated that such a practice had been established, He
has cited the cases Pampapati Sustri v. Subba Sastri (1) and
In ve Bal Gangadhar Tilak (2). Those cases, I think, do show
that the Court holds that, while it is not legally necessary that
notice should be given, nevertheless it is highly desirable that
notice should be given. Of course there may be special or
exceptional cases where the Court might be justified in dispens-
ing with the notice. As against the authorities cited by Mr.
Boys I have been referred to the case of Mamgar Ram v.
Behari (3), in which Mr. Justice Aikman decided that an order
sanctioning a’prosecution for perjury was not void by reason of
the fact that no notice-had been previously given to the person
against whom the order was made. The case does not seem to
have been fully argued, and the Judge says, after referring to
the ruling of the Calcutta High Court in which it was decided
that such notice was not necessary :—* No authority to the con-
trary has been shown to me. Although I consider that it is
advisable that a person against whom it is intended to proceed
should be called on by the Court to show cause why sanction
for his prosecution should not be given before the grant of such
sanction, I fully concur in the view taken by the learned Judges

who decided the case just referred to that the law does not require -

any such notice to be given.” It, therefore,appears that in the
opinion of the learned Judge it is desirable, though legally
not necessary, that mnoticg should be given, Having regard
to the particular circumstances of this case, the nature of the
alleged false statements, which might possibly have been recon-
ciled, the fact that the statement had no direct bearing upon the
criminal case, the fact that the statement was made in answer
to a question put in cross-examination, and also the delsy in
taking proceedings, I consider that this is just the class of case
which demonstrats the desirability of giving notice before

(1) (1899) L L. I, 28 Mad, 210, (2) (1902) 4 Bombuy Law Reporter, p. 750,
(8) Weekly Notes, 1896, p. 1L :
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sanctioning proceedings under section 195 of the Code of Cri-
minal Procedure. I am also of opinion that when the present
applicant applied to the Sessions Judge, he ought to have given
the applicant an opportunity of being heard, or at least have
recorded his reasons for rejecting the application. The case of
Maula Bakhsh v. Niazo (1) is a decision of some importance
upon this question. I think that in considering whether or not
sanction should be given the Magistrato ought not to forget
that tho question which was put to the applicant in the criminal
case was a question upon a collateral issuc, having no direct
bearing upon the charge which he was investigating, and that
it was & question asked in cross-examination, Once the witness
had denied owing the money, it would not have been proper
for the Court to have allowed further investigation in that
criminal proceeding ag to whether or not any amount was due
on the promissory note. It was morely a question upon a
collateral issue entirely foreign to tho issue he was trying, This
fact prevented any further question being put to the witness as
to what he meant when he stated that he did not owe the money,
whether he meant that he had actually paid it, or that, if
accounts had heen taken betweon him and his ereditor, no money
would be due. I set nside the order of the Sessions Judge
rejecting the application to revoke the sanction. I also sot
aside the order of the Magistratc of the fixsb class sanctioning
proceedings under scetion 195 of the Code of Criminal Prove-
dure and all procoedings subsequont o sueh ordors, Lt the
record be returned, and Iot the Magistrate tuke such sbeps as he
may consider right under all tho circumstancos,
(1) Woukly Nolbes, 1004, p. 171,



