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Bafore Sty John Stanley, Eniyht, Chief Justics and My, Justico
Sir Willion Burkiit,
HANUMAN PRASAD (Puarverer) o. MUHAMMAD ISHAQ
(DErENDANT).*

Civil Procedurs Code, ssction 448 —Guardion ad 1item — Procedure— Appoint -
ment of guardian ud litom fnvalid—X fFact of tnvalidity on decree passed
against minor defendant.

The provisions of seetiox 443 of the Code of Civil Procedurs as to the
apptintment of & guardine nd lidem for a minor defendint are imperafive,
and vhere these provisions o e not snstontially compliod with, the minor is
not properly represonted, ard any desres which may be passsd against him
is waullity. Ehiarugmael v. Datm (1) followed. Wuliun v. Banke Behari
Porchad Singh (2) distinguizhed,

‘THIS was a suit brought by one Henuman Prasad fora
declaration of his title io a certain house, and that an auction
sale of the hounse which took piace on the 13th of February 1900
was void as against him. One Munna Das, who was the certifi-
cated guardian of the plaingiff, on the 18th of June 1891 pur-
ported to mortgage the house in question as his own property to
two persons, Ajudhia and Munni Lal. The mortgagees brought
a suit for sale on their mortgage, obtained a decree, and brought
the property to sale, and it was purchased by Muhammad Ishagq,
In the suibt of Ajudhia and Munni Xial the mortgagor Munna
Das was originally the sole defendant, but on the application of
Munna Das as certificated guardian of Hanuman Prasad the latter
was made a defendant, Munna Das alleging that the house was in
fact not his property but that of his ward. No appointment
was, however, made under section 443 of the Code of Civil Pro-
cedure of a guardian adlitem for the minor defendant, Munna
Das profesring to act as guardian of Hanuman Prasad, filed a
written statment on his behalf, aqd when the suit was los, pre
sented an sppeal against the decree, but this appeal he allowed
to be dismissed for default. In the present suit, brought by
Hanuman Prasad after he attained majority, the Court of” first
instance (lst Additional Munsif of Meerut) decreed the
plaintiff’s claim. The defendant appealed, and the lower appel-
late Court (Additional Subordinate Judge of Meerut) reversed

* Second’Appeal No. 817 of 1908, from a decree of Munshi Rai Shankar
Lal, Additionsl Subordinate J udga of Meernt, dated the 28th of July 1903,
reversing o decree of Bhawani Chandm Chnkrmmm, Munsif of Meerut, dated
the 1st of September 1902,

(1) (1904) L. R, 821L 4., 93, (2) (1£63) 1. L, R, 30 Cule,, 102L

1905
July 20,




1905

HANUMAR
Prasap

8
MUmAMKAD
Ismaq.

138 THE INDIAN LAW REPORTS, [VOL. XXVIIIL

the Munsif’s decision and dismissed the suite The plaintiff
appealed to the High Court. ‘

Mr. Karamat Husain, for the appellant.

Pandit Baldeo Ram Duve, for the respondent.

Sranroy C.J. and Borrirr, J.—The plaintiff appellant,
Hanuman Prasad, in the suit out of which this appeal has arisen,
sued for a declaration that a certain house was his property and
was not saleable, and did not pass under a sale which took place
on the 18th of February 1900. One Munna Das, who was the
certificated gnardian of the appellant, on the 18th of June 1891,
purported to mortgage the house in question as his own property
in favour of two persons, Ajudhia and Munni Lal. The
mortgagees brought a suit for enforcement of payment of the
mortgage debt by sale of the mortgaged property and obtained a
decree for sale on the 18th of September 1897, and the property
was sold on the 18th of February 1900 to the defendant respond-
ent, Muhammad Ishaq. In the suit which was instituted by
the mortgagees the sole defendant originally was the mortgagor,
Munna Das. Munna Das, bowever, made an application to
the Court on behalf of his nephew, the plaintiff appellant
Hanuman Prasad, to have the plaintift appellant impleaded as
a defendant to the suit, alleging that the house did not belong
to him (Munna Das), but was the property of his nephow.
That application was signed by Munna Das, as certificated
guardian of the plaintiff appellant. The Court acceded to this
application and dirceted that Hanuman Prasad, the plaintiff
appellant, should be made a party defendant to the suit,and
directed him to file a written statement. No application
whatever was made under the provisions of section 443 of the
Code of Civil Procedure for the appointment of a guardian ad
litem for Hanuman Prasad, who was a minor. The suit pro-
ceeded in the absence of a guardian ad litem, and the sale of
the property was ultimately carried out, Mnnna Das putin o
written statement, professing to act as gnardian of his nephew,
and filed an appeal against the decrec which was passed in the
suit, but allowed the appeal to be dismissed for default.

Now, the provisions of seution 443 are imperative. They
direct that where a defendant is o minor the Court shall appoint



VOL. XXVIIL] ALLAHABAD SERIES. 159

a proper person to be guardian for the suit for such minor to put
in a defence and generally to act on his behalf in the conduet of
the case. It is abundantly clear in this case that Munna Das
was nob a proper person whom the Cours, if it had been made
aware of the facts, would have appointed as guardian. In the
first place he was the mortgagor who purported to mortgage as
his own the property which he afterwards alleged was the pro-
perty of his ward. He, therefore, had a conflicting interest,
an interest which should have precluded any Court from
appointing him as guardian ad Zitem in a suit brought by the
mortgagees of Munna Das, It is perfectly clear that the Court
had not the facts before it, and it also appears to us to be clear
~ that the Court was never called upon by the plaintiff, whose
duty it was to see that a proper person was appointed guardian
ad litem, to appoint such a guardian. The fact is that Hanu-
man Prasad was not properly represented as a party to that suis,
and, therefore, any decree which was passed againsgt him was a
© mere nullity, Itissaid that aninnocent purchaser at an auction
sale should nob suffer under the circumstances, but we may
point out that it may be open to him under the provisions of
section 815 of the Code of Civil Procedure to recover the pur-
chase-money from any person to whom it has been paid,if it
turn out wupon an issue which it will be necessary for us fio
vemit to the lower appellate Court that the plaintiff appellant
is the true owner of the house in question. That question has
not been decided by the lower appellate Court.

It has been strongly contended on behalf of the defendant
-vespondent that the decision of their Lordships of the Privy
Council in the case of Walian v. Bunke Behari Pershad Singh
(1) entitles him to the judgment of the Court. In thab case
ninors were sued, and their mother apparently was appointed
as their guardian ad litem, but there was no evidence that any
formal order to that effect was drawn up. Their Lordships in
that case held that, there being nothing to suggest that the
interests of the minors were not duly protected, and the defects
in procedure not having prejudiced the minors, the absence of a
formal order appointing the mother guardian ad litem was a

' (1) (1908) L L. B., 30 Cale., 1021,
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mere irregularity under section 578 of the Code of Civil Pro-
cedure and not an error fatal to the suit. Their Loxdships in
their judgment say (at p. 1031 of the report) as follows :—

¢ The present plaintiffs were substantially sued in the former
suit and the alleged fraud bas been negatived. It appears to
their Lordships that they were cffectively represented in that
suit by their mother and with the sanction of the Court, and fox
the reasons given by the first Court their Tordships attach no
importance to the certificate of Durga Dutt. There is nothing to
suggest that their interests were not duly protected. The only
defects which can be pointed out are that no formal order
appointing the mother of the plaintifls to be their guardian ad
litem is shown to have been drawn up; and that it i3 not defin-
itely shown that any attempt was made to serve the summons
in the former suit upon the infants personally or upon their
mother, a parda-nashin lady, befere serving it upon Gajadhar,
the only adult male member and the kawle of the family. I
has not been shown that the alleged irregularities caused any
prejudice to the present plaintifls ; nor indeed could there well
be any, since it has been found that the original debt was one
for which the present plaintifls were liable.”

It is clear from this language that what their Liordships held
was that where orders were passed appointing a guardian ad
litem, but such orders were not drawn up, the omission to draw
up formal orders was a mere irregularity, und that, it appesring
that there had been effective representation of the minors in the
suit by their mother, and there being nothing to suggest that
their interests were not protected, and in view of the fact that
they were liable for the debt sued for, the irregularity would
not be fatal to the =ale. Now, in the case before us we find
that the debt in yespect of which the suit was brought was a
debt of the uncle, and of the uncle alone,

We find that the uncle did not effectively defend the
interests of the plaintiff appellant, but, on the contrary, acted
dishonestly and improperly in bringing in his nephew into a
suit with which he had originally no concern whatever, and
entirely neglected his duty towards his nephew and allowed
a decree by default to be passed. 'We may further point ous,
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in answer to the confention that has been strenuously urged by
Mr. Baldeo Ram on behalf of the respondent in regard to the
non-observance of the imperative provisions of section 443 of the
Code, that there is a recent pronouncement of their Lordships
of the Privy Council on the sabject in the case of Khiarajmal
v. Daim (1). Lord Davey in delivering the judgment of their
Lordships considered the effest of a decree obtained against a
party who was not properly represented in a suit. The question
in that case was as to the validity of sales had under decrees.
His Lordship observed :— Their Liordships agree that the sales
cannot be treated as void or now be voided on the ground of
any mere irregularities of procedure in obtaining the decree, or
in the execution of them. But, on the other hand, the Court
had no jurisdiction to sell the property of persons who were not
parties to the proceedings, or properly represented on the
record. . As against such persons the decrees and sales purport-
ing to be made would be a nullity, and might be disregarded
withont any proceeding to set them aside.” We think, under
the circumstances, that the lower appellate Court was wrong in
disturbing the finding of the Court of first instance upon the
question which has been disoussed before ns. The learned
Munsif found that *the decree under which the house was
eventually sold and purchased by the defendant No. 2 is also
not binding on the plaintiff, seeing that he was not properly
made a party to it, as found by the appellate Court in its judg-
ment of the 12th of April 1902.” We fully agree with the
learned Munsif as regards this matter. We distinctly find that
the plaintiff was not properly represented in the mortgage suit,
and, therefore, he was no party to it, and he is not bound by the
declee passed therein, The lower appellate Court, however, has
not decided the title to the house in questl on. The defendant
respondent contends that it was the propelty of Munna Das at
the date of the mortgage executed by him on the 13th of June
1891. The plaintiff appellant, on the other hand, maintains

that the house throughout belonged to him, and this has been

repéatedly acknowledged by Munns Das. However, we must
have a distinct finding upon this question. We, therefore, under

(1) (1904) L. R.,32 L, A, 23,

1905

HiNuMax

Pragip

Y.
MUHAMMAD
1smAQ.



1895

HANUMAN
PRASAD

.
MunaAMMAD
IgmaqQ.

1905
July 21.

142 THE INDIAN LAW REPORTS, [VOL. XXVIiL

the provisions of section 566 of the Code of Civil Procedure,
remit o the lower appellate Court the following issue for dctern
mination :~—Did the house mentioned in the pleadings belong
to Munna Das or o the plaintiff appellant, Tlanuman Prasad,
on the 18th of June 1891, the date of the mortgage by Munna
Das to Ajudhia and Munni Lal?

This issue will be determined upon the evidence already
before the Court. On return of the finding the parties will
have the usual ten days for filing ohjections.

Issue referred.

REVISIONAL CRIMINAL.

Bofore Mr. Justive Richards.
INAYAT ALI 0. MOILAT SINGH.*

Oriminal Proceduro Codey section 195—Sanction fo prosecutn——Nolica

of application for sanelion-—~Dractice.

Where an application is made to o Court undor section 195 of the Code
of Criminal Procedurc for sanetion to proscenie, although il is not logally
necessary that motice of sueh applieation should bo given to the opposite
party before orders are passod thevcon, nevertheloss it is highly desirable tha
sucl notice should be given. Pampapati Sasiri v, Suble Sagteri (1), In »e
Bal Gangalhar Tilak (2), Mangar Rwi v, Behari (3) and Maule Bakhsh v, -
Niazo (4) referred Go.

Tue facts of this case ave as follows t-——

In certain proceedings taken against one Mohar Singh for
an assault one Inayat AL was examined as a witness for the
prosecution. In cross-examination he was asked some quey-
tions as to a promissory note which he and others were alleged
to have given to Mohar Singh. Amongst obher questions it was
put to him whether or not he owed to Mohar Bingh the monoey
secured by that note. Ilisanswer was that he did not owe the
money. - Mohar Singh was convicted for the assault upon the
evidenco of this witness and several others. The promissory
uote had nothing whatever to do with the assault, and the only
object and materiality of the quenbwn was to lessen the weight

# Criminal Revision No 320 oi‘ 1"0.)

(1) (1899) I. L. R, 24 Mad., 210, (3) (186) 1. L, R., 18 All,, 868,
(2) (1902) 4 Bombay Law Ko perier, 760, (1) Weekly Notes, 1004, p. 171



