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50  TH E  IN DIAN  L A W  REPOIITS, [V O L. XIV,

B efo t'e  M r. J i is i ic e  M ifte r  a n d  M r . J u s t ic e  G ran t,

ANANDO K ISH O EE DASS B A K S H I (one of the J udgment-bebtobs) 
ANANDO KISH OEE BOSE and anoxhek (Decree-holdees) *

 ̂ L im U atlon  A ct, ( J e t  X V  o f  1877), ss. 7  a n d  8, an d  S ch , I I ,  A r t .  m .~ M e s n e  

p ro fits , D ecree  f o r — E M cu lion ~ ~ A p p lica tion  f o r  a m s s m en f o f  mesne 
p ro fil& --L im itaU on — Jo in t  d e c r e e -M d e r s — M in or, E ig h t  of, to execute 

w h ole  decreew Jien  rem edy  o f  m a jo r  jo in t-d e c r e e -h o ld e r  is d arred .

In  execution of a decree for possession of certain k n d s and fo r mesne 

pyolits, dated tlie I5th August 1878, possession liaving been obtained in 
August 1880, two decree-holders, quo of whom was a minor, applied on 

the '1th April 1882 for asoertainment o£ the amount o f Btioli iflesne pi'ofita. 
Upon that applicntioQ the Amin was directed to  ascertain the amount due, 

but after repeated reuiindeis had been sent him, and no report being sub
mitted, the execution ease was struck off the file on tLo 9th  October 1882 

The minor judgment-crcditor having attained his m ajority on the 17th  Apnl 

1885, an application was made by both deoree-holders fo r execution of 

the decree by asoertainment of th e  amovmt of mosno profits, and for the 

recovery of the amount when so ascertained. The judgm ent-dcbtors pleaded 

limitation,
J le U ,  that the application was not an application, for osccution of the 

decree. The decree was divisible into two parts, and the present application 

m ust be treated as for the purpose of obtaining a final decree regnrding the 
mesne pvoiits, the previous decree having been in that respect m erely inter

locutory— B a r o d a  S u n d a r i D a lia , v . F erg u sson  (1) ; and D ild a r  H o m i n  v. 

M itjm liin n 'm a  (2), followed ; S e m  Chtiiider C how dhry v. B r o jo  Soondxiry 

D eb ee  (3), dissented from .

H eld , also, that the provisions o£ A rt. 178 of Sch. I I ,  of the Limitation Act 

apply to an application by a decree-holdor to make a decree completej 

C S a r o d a  S u n d ari D a h ia  v . F erg u sson  (1 ) ,  upon this point dissented from ), 

and further that s. 8 of that A ct had no application t o  tb o  case, an d  that 

therefore so fa r  as the application of the major decree-hoHer was concerned 

his remedy was barred, as his application should have been made within 

a t least tliroe years from  the date of the delivery of possession of the lands 

decreed.

*Appeal from  Order No. I l l  of 188G, against the order o f Baboo 

P . N. Banerjee, Subordinate Ju d ge of Mymensingh, dated the 16th of 
December 1885.

Cl) a  0 . L . B „ 1 7 . (2) I. L . E ,, 4  Calc., 629,

(3 )  I. L . R., 8 Oalc,, 89.



E d t ] ,  further, that nader s, 7 of the Lim itation Aol, tbe rem ody of the 188G
minor docroe-holder w a s  not bavred, an the other c lG cree -h o ld cr could not
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g iv e  a v a lid  d iso lia vge  w ith o u t  h is  COMcmrenoe— f^AJiajnudden v . Grish CJiun- K ffe lio M  
tier Sham unt(l) d is t in g u is h e d )  a n d  th a t, un d or s. 231 o f  th e  Code o f  Civil B a k s h i  

P io ce d u re , h e  w a s  e n t it le d  to  e x e c u t e  th e  w h o le  d e cre e , as th o u g h  th o  re m e d y  an a^ n d o  
o f  th e  um joi- d e c r e e -b o ld e r  w a s  b a rre d  h is  r ig h t  w a s  n o t  e x t in g u ish e d . K is h o k e

E o s e .
In this case Anando Kishore Bose and Rtikitii Moliun Bose 

obtained a decree on the 15th Aiigu.st 1878 for possession of 
certain lands and for mesne profits from the date of dispossession 
up to the date of recovery of possession, Ruldni Mohnn 
Bose was a minor at the date the decree was passed, and it 
was not disputed in the case that he did not attain his majority 
till Uie I7ih April 1885. Tho application, out of which this 
appeal arose, was for execution of the decree, in so far as it 
appertained to the mesne profits, and was made on the ] 8th 
September 1885. After the decree was passed, it appeared that 
on the 4th April 1882 the decree-hoidei’s applied for execution 
of the docree and ascertainment of the amount of mesne profits, 
possession of the laad.s in suit having been obtained in August 
1880. Upon that application the Oourt ordered the Amia to 
ascertain the aiiiount of mesne profits. It appeared that the 
Amin did not submit his report up to the 22nd >September 1882, 
and that in the interval that elapsed between the 4th April 
and that date, the Oourt on some five or six occasions issued 
reminders to the Amin to submit his report. On the 9fch October 
1882 the application for execution -was struck off the file of 
the Oourt.

In answer to the present application the judgment-debtors 
pleaded limitatioQ, on the ground that no step had been taken 
Avithin three years to keep the decree alive. The lower Oourt 
considered that the reminders is.sued by the Oourfc to the Amin, 
between the 4th April 1882 and the 22nd Septeinber 1882> 
constituted steps taken in the execution proceedings, inasmuch 

' as they formed a continuation of the step taken by the decree- 
holders by their application on the 4th April 1882, because 'the 
decree-holders could do nothing further in the matter, until the 
Amin submitted his report. Upon that ground the lower Oourfc

( 1) I. L. B „ 4 Calc., 350.



1886 held that the present application was not barred, as it was made
—Vxakdo * on- the 18th September 1885, or \̂’ithin three years of the 22ad

KisHdiiE September 1882. The lower Court was further of opinion that, 
D a s s  Ba k s h i  ^  „  , , ,  ,  ̂ ^

e. even if the period of three years was to be counted, as running
iiKHouE from the 4th April 1882, the application was not barred,

inasmuch as Euldni Mohun Bose did not attain his majority 
till the 17th April 1885, and consequently under the provisions 
of s. 7 of the Limitation Act he was entitled to apply for execu
tion at any tiaie within three years of that date; and further 
that Anando Kishore Bose was equally now entitled to take 
out execution, as by the promions of s. 8 of the Limitation Act 
it held that time would not run against any of the joint judgment- 
creditors until the minor attained his majority, as till that 
occurred the decroe-holder could not give a valid discharge.

The lower Court accordingly overruled the objection of the 
judgment-debtors and granted the application for execution.

Against that order Anando Kishore Dass Baksi, one of the 
judgment-debtors, preferred this appeal to the High Court.

Baboo Ratnessur Sen for the appellant.

Baboo Dm'ga Mohan Dass for the respondents.

The nature of the arguments, and the cases cited upon the 
hearing of the appeal, appear sufficiently in the judgment of the 
High Court ( M i t t e r  and G b a n t , JJ.) which was as follows;

The respondents Rukini Mohun Bose and Anando Kishore 
Bose obtained a decree against the appellant and others on the 
loth August 1878 for possession of certain lands and mosne 
profits thereof from the date of dispossession to the date of the 
recovery of possession. Kukini Mohun Bose was then not of 
age, and was represented by a guardian. The decree directed the 
amount to be fixed in execution under sections 211 and 212 of 
the Code of Civil Procedure. Rukini Mohun attained his majority 
on the 17th April 18S5. In execution of this decree possession- 
was taken in the month of August 1880.

On the 4th of April 1882, the respondents applied to the Court 
for the ascertainment of the mesne profits. The Civil Court Amin 
was directed by the Court to make the nccossary inquiry, and
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uutwitlistauding repeated reminders from tlic Court, the Amin isss 
uot having completed his inquiry, the application was struck off ~kasdo 
on the 9th October 1882. vS tillm r

On the ISth September 1885 the present application was made 
for the ascertaiunient of the wasilat, and for the reahzation of the kbhohe 
amount v̂hich might be fixed, by tho attachment and sale of the 
judgment-debtor!3’ property. The judgmeut-dobtors pleaded 
limitation, and the lower Court having overruled it, one of them 
has preferred this appeal.

The lower Court treated the present application as one for 
execution of a decree under Art. 179 of the second schedule of 
the Limitation Act. It has overruled the plea of limitation 
upon two grounds : It has presumed that tho reminders to the 
Amin appointed to inquire into the amount of mesne profits in 
the year 1882 must have been given at the instance of the 
decrec-holders. These reminders in the lower Court’s opinion 
constituted steps taken in aid of execution ; and as the present 
application is within three years from tho last of these steps, the 
execution is uot barred. The other ground is, that as one of the 
decree-holders was a minor, till within three years from the 
date of the present application, his remedy is not barred, under 
section 7 of the Limitation Act, and as regards the other decree- 
holder, his remedy is equally not barred under scction 8, because 
he could not give a valid discharge without the concurrence of 
the other decree-holder, during the minority of the latter.

The lower Court is in error in thinking that under section 8 of 
the Limitation Act, the remedy of the decree-holder, who was 
of age at the date of the decree, is not barred ; because the last 
part of that section, upon which the lower Court evidently relies, 
applies to a case of all the joint creditors or claimants being 
under a legal disability.

But it seems to us that the present application is not an 
application for execution of a decree.

The decree in this case is divisible into two parts : one for 
possession of land and the other for mesne proiits. That part 
of it which directs possession to be awarded to the decree-holders 
is final But the other part of it is merely an interlocutory 
d e c re e , declaring that the deoree-holders are entitled to recover
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138S mesuc profits, and ifc would become final when the amount 
of the mesne profits would be fixed by the Court. The pre.scnt 

Dasb̂ Bakhsi fipplicatiou is, therefore, an application by which the decree- 
f. holders moved the lower Court to malco a final decree regarding 

KisHoin! mesiie profits. Although in form it is an application for execu- 
Bosu. tion, ia reality it is not so—fsee Baroda Sundari Bahia v, 

Fargiisson (1); Blldar Eossein v. Mttjundunissa (2); contra 
Hem Qlvundev Clmudhrij v. Brojo Soomlwry JDehee (3). In 
the last of these cases the first two cases wero not cited, and 
we agree in the view talcen in those two Rulings. But in the 
case of Baroda Sundari Dahia v. Fergusmi (1), the Judges were 
of opinion that the decree-holder is not bound to apply for making 
the decrce complete within three years. But the provisions 
of Art. 178 of the second schedule of the Limitation Act were 
not considered by the learned Judges. We are of opinion that 
that article applies to an application by a decree-holder for 
making the decree complete.

Applying this Article to the present application, it seeins to 
us that so far as the decree-holder, who was not a minor at the 
date of the decree is concerned, his remedy is barred. So far 
as he is concerned, the application should have been made within 
three years—at least, from the date of the delivery of possession 
of the lands decreed. But the remedy of the other decree-holdsr 
is not barred, because he attained majority within three years 
from the date of the present aptplication. His remedy is not 
therefore barred under section 7 of the Limitation Act. Section 8 
has BO application, because in our opinion the other decree- 
holder could not give a valid dischai’ge without his concurrence. 
Upon this point our attention was called to the case of 
Ahamudden v. (?ris7i GJmnder Shamunt (4). But that was a case 
of money due to joint creditors under a contract. In the present 
case the judgment-debtors were made liable as wrong-doers. 
We are of opinion that in this case a discharge given by one 
of the decree-holders could not have been a valid discharge 
binding upon the other.

The remedy of the respondent Rukini Mohun Bose being
(1 )  11 0 .  L . H ., 17. (3) 1. L . E ., 8 Calo,, 89,
(2 )  I. L . B , 4  Calo., 629, (4) I .  L , B ,, 4 O ak , 350.

54, TH E INDIAN L A W  REPORTS. [VOL. X IV .



B o s k .

not barred, and lie being one of the two joint decree-liolders, lie  188G 

should, ia our upiuioii, be allowed to execute tlie wliole decree " " a n a n d o  

tinder scctiou 231 of tlio Code of Civil Procedure. We make DAsfBAKSHi 
this order, bocause in our opinion the remecltj only of the decree- 
holder, Anando Ki.shore Bose is barred, biit his right is not Kt̂ sHosE 
extinguished. We are aware of a conflict of decisions upon this 
point—Nursing DoyalY. Hurrylmr Balm {1) ; Kriahna MoJmn 
Bose V, Ohhilmodi Dome (2 )  j Ram Chimder Ghosaid v. Juggut 
MoiVniokiney Dahee (3). But we agree in the rievr that the 
reinedy only ia barred. Bat we desire to guard ourselves from 
being understood to say that the remedy barred under a repealed 
Limitation Act would be revived under the Repealing Act, 
even if there be no express provision to that effect, We express 
no opiuion upon that point.

The result is, that the order of the lower Oonrt will be varied 
as directed above.

The appellant will pay the respondent’s costs.
Ap^peal alloiml and otdev varied.

E . T. H.
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B efon  M l ' .  Justice MitUi' and M r. Justice Grant 
GIPvISH GUUNDKfl CH OW DHRY (PtAiNTiFF) w. ABDUL SELAM ,

MINOIi, EEfKKrtKN'rED BY BISHESHER SEN, MANAOBE API'OlSTEn _________ 1
m  THE (Jouirr uif W ards, and omEEs (D e fe sd a s ts ) ,*

M in ority—Su-it by m in or— G ertijica ie o f  adm in iBtratian— Ac£ X L  o f  1S58, s. 3.

WhenBS'eL' an applicatioa is made for the appoiatm eat o£ a guardian 

under A ct X L  of 1858, aad an order is passed appointing’ a pei'soa to be 
guardian of the minor, e^on ihongii no certificate be taken out by tlie psrsoa 

- SO -appointed, the minor booonaes a ward oi; Court, and tbo period of his 
minority is extended to 21 year s— v.  S tephen  ( 4 ) ;  .Stephen  v , Stephen  
(5), dissented from  ; CJmnee M u l J o h a ry  v. S r o jo  N a th  B o y  C how dlny  (6), 
followad.

Isr this case the plaintiff Girish Chunder Ohowdhry sued as a
*  Appeal from  Appellate Decree No. 2613 of 1885, against the decree of

F , J ,  Gr. Campbell, iilsq,, Judge of Bajshahye, dated the 16tli of September
1885, modifying tlie deoroe o£ Baboo Promotho Nath Mukerjeo, Subordinate 

Judge of th at District, dated the 18th of September 1884.
(1 ) L  L . R., 5 Oalo., 897, (4) L  L , E „  8 Calo,, 714.
(2) I , L . R,, 3 Oalc., 331. (6) I . L , R., 9 Oalo,, 901.

i fi)  I . L . R ,, i  Calc., 283. (5) 1 , 1 .  R., 8  Calo., 967,


