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no other such orders” An order passed under section 491 is
in all respects a similar order to an order passed nnder section
497, and therefore comes under the words “mno other such
orders.” It therefore seems to us that the Liegislature expressly
excludes a right of appeal in respect of orders passed under
section 491. Wo regret that we are obliged o come t this
conclusion, because it is possibly the case thal through inad-
vertenee or otherwise orders under section 491 were not men-~
tioned in section 588. Most unjust orders may be passed under
this section, and yet there is no right of appeal. We are
supported in the view which we have taken by the decision
in the case Narasinga Bhakshi v. Govindw Bhakshi (1). For
the above reasons we dismiss the appeal with costs,
Appeal dismissed.

REVISIONAL CIVIL,

Before Mr. Justico Banerfi and Mr. Justics Richards,
RAM SINGH AND AvormEr (JUDGMENT-DEBTORS) v, SALIG RAM (Droxzs.
HOLDER) AND KURE SINGH (AUCTIoN PUROTASIR).*®
Civil Procedure Code, sections 8104, 622—Rweeution of docres— Application to
set aside sale~—Who lave a right to apply—Ravision.

A mortgageo sued for sale on his mortgags implending besides the mor f-
gagee twaoj&)ersons who claimed a title to tho mortgaged property advorse o the
mortgagee. In that suit it was decided that the property the subject of the
mortgage in suit belonged to the mortgagor and not to the othor defendants,
The plaintiff mortgagee obtained o decree for sale snd caused the mortgagod
property to be sold by auction, Tho defondants, other than the mortgagor,
applied to have this sale ot aside under scetion 310A of the Code of Civil Proces
dure, but their application was vejocted, and thoy then sought in xovision to got
this order reversed,

Held by BawgzysI, J.~That tho dofendunts npplicants were not entitled
to make an application under section 810A of the Code, they not boing judg~
ment-debtors whose property had been =old.

Por RromAnDs; Jo—~Whather or not the applicants were entitled to
make the application which they did make (and they pomsibly were 20
entitled) the Court below did noti fail to exerocise a jurisdiction vested in it
by law nor did it act in the exercise of that jurisdietion illegally. Its oxder

wag, therefors, not opon fo revision. Rajak Amir Hassan Ehan v, Sheo
Baksh Singl (2) rveferred to, ] -

® Civil Rovision No. 1 of 1905,
(1) (1000) L L. R, 24Mad, 62.  (2) (1884) L. R, 11 L. A,, 287,
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THis appeal arose out of a suit for sale upoﬂ & mortgage
executed by one Shibba. In that suit one Ram Singh inter-
vened, claiming the mortgaged property adversely to Shibba.
He was made a party to the suit, and, as between him and the
plaintiff mortgagee, it was decided that the mortgaged property
belonged to 8hibba and not to the intervemor. 'The plaintiff
obtained a decree and brought the mortgaged property to sale,
audit was purchased by one Kure Singh. Ram Singh and his
brother Sham Singh then came in with an application, under
section 310A of the Cods of Civil Procedure, seeking to have
the sale setaside. The Court of firstinstance ( Munsif of Ghazia-
bad) dismissed the application, holding that the applicants were
not entitled to make it, not being “persons whose immovable
property had been sold ” within the meaping of the section,
Ram Singh and 8ham Singh thereupon applied in revision to
the High Court..

Babu Sital Prasad bhosh, for the applicants.

The Hon’ble Pandit Sundar Lal and Pandit Baldeo Ram
Dawe, for the opposite parties.

BARERJI, J—This is an application under section 622 of the
Code of Civil Procedure for revision of bhe order of the Munsif
of Ghaziabad refusing to entertain an application made by the

applicants under section 810A of the Code for setting aside a -

sale which had taken place in execution of a decree obtained by
Salig Ram, respondent, upon a mortgage made in his fayour
by one Shibba. The Court helow holds that the applicants are
not, within the meaning of section 3104, persons whose property
" has been 80ld in execution of the decree. It has been urged on
behalf of the respondents that no application for revision lies.
I am not prepared to hold that this objection is valid, as it seems
to me thab, if the applicant’s contention is correct, the Court
below failed to exercise a jurisdiction wested in it hy law. Af
the same time I do not wish to decide the question, inasmuch
a5, assuming that an application lies, I hold that the Court below
was right in its decision as to the provisions of section 310A.
In my judgment it is not every judgment-debtor who can under
that section apply to have the sale set aside, but only those judg-’
ment-debtors whose property has been s,old in accordance with
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theprovisions of the Code. The object of the section is bo afford
to the person whose property has heen sold achance of relieving
it from the cffect of the sale. No one oxoeph that person, or
persons deriving title from him, can in my opinion come in
under the section, The auction purchaser has Dby his purchase
stepped into the shoes of the judgment-debtor whose property
has been sold,andif hie has made a good bargain, he is not bound
to give up the property to any other judgment-debtor who may
offer to pay the amounts mentioned in the section. In the pre-
sent case the Court below has found that the applicants ave not
persons whose property has been sold, The mortgagor was one
Shibba. The applicant Ram Singh and two other persons who
were made parbies to the suit were joined as defendants, not
Lecause they derived title from Shibba, the mortgagor, but bo-
cause they claimed an interest adverse to that of the mortgagor,
and denied that he had any right to mortgage the property. In
the suit itself an issue was raised as to whether Shibba was the
rightful owner of the property, and as between the mortgageo
and the other defendants it was decided that he was the rightful
owner, Further, the Court below has found in these proceedings
that 8hibba was the rightful owner of the property, and that the
applicants have not acquired such a title 6o it as would entitle
them to be regarded as persons whose property has been sold,
There is inmy opinion another reason for refusing this applica~
tion. Assumingthat section 622 applies, this Court is not bound
to exercise the discretion given to it by the section in every
case. In the present instance the applicants did not pay the
decretal amount after the decree was passod. They did not
pay it after the order absolute was made. Nob only did they
pay pothing after the making of that order, but they also
omitted to pay or tender the decrotal amount until the sale had
actually taken plice. I<see no rcason why in the ease of such
persons whose application has been refused by the Court below
I should interfere in revision. For the shove reasons I would
dismiss the application with costs,

RixcuARDS, J~The applicants claim to he persons whose
immovable property has been sold within the meaning of section
310A of the Code of Civil Procedure, The applicants wero
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made parties to the mortgage suit out of which the eXecution
arose. It is true that there was an allegation that they claimed,
not throngh or under the mortgagor, but adversely to him. The
fact, however, remains that the mortgagee thought it right to
make them parties, A decree was made against them, and so
far as the various proceedings go, the property :xp;_;ears to have
been treated as theirsproperty as much as of any other defend-
ants. Further, I'take it as being quite clear from the judg-
ment of the Court below that they are and have been for a consi-
derable time in physical possession of the property in question.
Now it appears to me that it is impossible o give a very strict
interpretation to section 3104, and to hold thab only those per-
sons who have an absolutely perfect title as against all the world
can claim the benefit of this section, and I have great doubts
whether it is possible for a mortgagee who has thought fit to
make party a defendant fo the mortgage suit to say that he hag
not sufficient interest in the property to claim the bemefit of
section 810A, and if he cannot, I do not think that an auction
purchaser of mortgaged property sold in execution of such a
decree can be in a better position. However, upon another
ground I think the presentapplication must fail.  Inmy opinion
the lower Court did nut fail to exercise a jurisdiction vested in
it by law, nor did it act in the exercise of its juvisdiction ille-
gally. Thelower Court heard and entertained an application to
set aside the sale. It went carefully and thoroughly into the
evidence, and having done 8o, even if it came to a wrong deci-
sion whether in fact or in law, its decision ought not to he
questioned by way of revision. In the case of Rajuh Amir
Hassam Khan v Sheo Baksh Singh (1) this very question arose
in a case in which the Court whose decision was sought to be
revised had decided the question of res judicatw. Their Lord-
ships say (at page 239):— It appears thatthey had perfect juris-
diction to decide the question which was before them and they
did decide it. 'Whether they decidedit rightly ox wrongly, they
had jurisdiction to decide the case, and even if they decided
wrongly they did not exercise the jurisdiction illegally or with
material irregularity.” In my opinion the lower Court had full
(1) (1884) L. R. 11 I, A, 287,
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jurisdiction to decide the question whether or not the applicant’s
property had been sold, and having honestly decided to the best
of its ability that the property sold was nob the property of the
applicants it had jurisdiction to refuse to make an order setting
aside the sale. For these reasons I would also dismiss the
application,

By tuE Courr.~The application is dismissed with costs.

APPELLATE CIVIL.

Bafore Mr. Jusiice Bunerji and My. Justice Richords.
VILAYAT HUSEN (JUDGMENT-DEBTOR) 9. MAHARAJA MAHENDRA
CHANDRA NANDY (DroRzE-mOLDER).®
Act (Local) No. I1 of 1901 (dgra Tenancy Adet), seetion 198 Civil Procedure
Code, seclions 502 und 588— Bomand—App-al.

There is no appeal from an order of remand passed under section 562 of
the Code of Civil Procedure in a suib or procecding under the Agra Tenanoy
Act, 1901,

THIs was an appeal arising out of an application to execute
a decree for rent against a surety under the provisions of sec-
tion 253 of the Code of Civil Procedure. The surety raised
various objections to the decree being executed against him,
with the result that the decree-holder’s application was dis-
missed by the first Court (Deputy Collector). The decree-
holder appealed, and on this appeal the District Judge set aside
the decision of the Deputy Collector and remanded the case
under section 562 of the Code of Civil Procedure. From this
order of remand the judgment-debtor appealed to the High
Court.

Mr. Abdwl Majid, for the appellant.

Babu Jogindro Nath Chaudhri and Manlvi Muhammad
Zshag, for the respondent.

BANERJ! and Rroma®Ds, JJ.—~We think that the objection
taken on behalf of the respomdent that no appeal lies must
prevail. The appeal has been preferred against an order mado
under section 562 of the Code of Civil Procedure remanding

* First Appeal No. 18 of 1905, from an ovder of L. Marshall, Haq,, District
Judge of Ghazipur, dated the 22nd of September 1904.



