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which it is not in the breast of any su“sequent judge to alter
according to his private sentiments, he being sworn to deter-
mine, not according to his own private judgment, but according
to the known laws of the Jand—not delegated to pronounce a new
law but to maiutein the old—jus dicere ¢f non jus dare”
(Broom’s Legal Maxims, 7th Edition, p. 118). This rule is
accepted by every Courb of Justice in Lngland or Ireland and
is loyally followed even by judges of co-ordinate jurisdiction.
A fortiori is the rule binding upon subordinate Courts. The
Judge of a subordinate Court, however brilliant and well trained
a lawyer he may be, is not entitled to assume the powers of an
appellate court or refuse to follow the decisions of the High
Court to which his court is subordinate. Xt is the duty of every
subordinate Judge loyally to accept the rulings of such High
Court unless or until they have been overruled by a higher
tribunal, We regret that the lcarned Sessiofs Judge should
have seen fit in this case to deviate from a well recognised rule.
We direct that a copy of this judgment be sent to him for his
guidance in future.

We dismiss this appeal and direct that the accused Deniand
Amiri be forthwith released from custedy.

REVISIONAL CI1VIL.
Byfora My, Justice Know,
DEBI DAS (Dzcrpg-monper) o. LJAZ HUSAIN (JUDaMeNT-DEBTOR)*
Civil Procadure Code, sectiuns 244, 622 —Buwecuiion of decrsc—Question nok
relating to the emecution of the decres—dppeal - Revision— Practios

Ezoreise of High Court’s revisional jurisdiction.

The plaintiff in a suit for an injunction obtained a decree prohibiting
the defendant from obstructing him in building within a certain aren,
and also giving costs, This decree wus excouted for the costs swurded,
Subsequently, the judgment-debtor applied to the exccuting Court, asking
that the decrée-holder should he ordered to demolish certnin structures which
he had erected beyond the limits prescribed by the decreo, and obtained an
order as prayed. Held that no appeal weuld lio from such an order.

Held also that the High Court is compoetent, of its own motion, to eall
for the record of & civil case and pass sueh orders as it thinke fit, and the
exercise of its powers of reviaion on the eivil side will not invariably (though

# Qivil Revision No, 29 of 1905,
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guch is ordinmarily the case) be confined to mattersin respect of which no
other remedy is open to the party aggrieved. Makomed Foyez Chowdhey v.
" Goluck Dass (1) distinguished. The Secretary of State for Indiz in Council
v. Jillo (2), and Gluise v. Juisraj (3) referred to.

THE facts of this case sufficiently appear from the following
judgment of the Court in Second Appeal No. 1283 of 1904 :—

Dr. Satish Chandra Banerji, for she appellant,

Maulvi Ghulam Mujéabe for the respondent.

Kr~ox, J.—The contention of the appellant is to the effect
that the Courts below have acted without jurisdiction in pas-
sing the order which they did. The respondent concedes this,
but argues that in that case no appeal lay to the Court below
and no appeal lies to this Court. The Court of first instance
professed to act under section 244 of the Code of Civil Pro-
cedure, The circumstances briefly are asjfollows:—The decree-
holder had got a*decree granting him an order permanently
restraining the respondent from making certain constructions
upon a parcel of land, and from obstructing the deoree-holder
in certain works that he was ereeting upon the land. The
decree-holder had executed his decree and recovered costs.
After he had done this, the judgment-debtor, being of opinion
that the decree-holder was making constructions over a larger
area of land than that which was set out in the decree, came
to the execution Court and asked that Court to order demolition
of the buildings erected beyond the lands specified in the
decree, and give back possession. Both the Courts, finding that
the decree- holder under colour of the decree had taken pos-
session of land in excess of what was decreed to him, gave
the judgment-debtor the relief he prayed for. I have ne doubt
whatever that these proceedimgs, commencing with the judg-
ment-debtor’s objection of the 11th March 1904 (though they
purported to be made under section 244), could got have been
taken under that section. The Courts below had no jurisdio-
tion: the questlon raised by the judgment-debtor was not a
question relating to the execution, discharge or satisfaction of
the decree. The decree had been satisfied. The appeal then
must fail, and I dismiss lb with costs.

(1) (1880) 7C. L. R, 191. (2) (1898) 1. L. R, 91 All., 188, -
3) (1898) 1. L. R, 15 AllL, 405.
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The Court subsequently directed that the case should be
laid beforo it in revision, and ibis being done, the following
order was passod t--

Kxox, J—This revision case is an onfcome of execution
Second Appeal No. 1283 of 1904 decided on the 30th May
1905. For the facts of this case the judgmont of that case
may be consulted and considored part and portion of this judg-
ment. Syed Ejaz Musain through his learned pleader raises
the objection that this Court should not interfere in revision.
The case of Mohamed Foyezs Chowdhry v. Goluck Duss (1) is
cited as an authority for the contention that it is only on the
application of a party interested that the High Court can aot
as o Court of revision. Rule 15 of the Rulus of 18th January
1898 is also put forward as an authoriby for the samoe conten-
tion. Doth the case and the rule cited refer ~to the procedure
which a petitioner should adopt, or pust adopt if Le wishes
this Court to exerci-o its powors of revision, Neither precedent
nor rule cited limit the authority of this Conrt fo call for the
record of & case and pass such order as the Court thinks fit
On the contrary, a Full Bench of this Court in The Secrelary
of Stute for Indic im Council v. Jille (2) adopted the pro-
cedare which has been followed in this case.

It is next urged that this Cowrt cannot interfero, inasmuch
ax there is another remedy which the opposite party ean avail
themselves of, and I am veferred to the case of Guise v. Juisraj
(8). The head-note is somewhat misleading, What was laid
down in that ease was that this Court should not gruut the
extraordinary remedy by way of revision whoen a remedy by
way of suit lies open.  Ordinarily, I am prepared to subscribe
to that, but in this matter each ense must be judged upon the
circumstances peculiar foit.  The subject-matter is valued ab
Rs. 40, - The"decrectholder is purporting o act under o decrea
which he obtained ou I7th November 1902, The applivation
for execution, which hasin no way been traversed, shows that
his path in execution has been a very thorny one. T bave held
that the order complained of was an order entirely without

(1) (1880) 7 ¢ LR, 19, (2) (1898) 1. L, R, 21 AlL, 143,
(5) (1895) 1, L. k., 16 All,, 405,
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jurisdiction, and therefore it appears to me most consonant with
equity to place the parties as far as possible in the position
“they occupied before the judgment-debtor moved the Court
to pass the order which it had no jurisdiction to pass. On
that date, if in fact a trespass had been committed by the
decree-holder, it is the judgment-debtor who would have to
bring a suit for redress. Tn no case that I can conceive would
the decree-holder have had recourse to the Court. T accord-
ingly pass this order, namely, that the orders of the Courts
helow be seb aside with costs.
Application allowed.

APPELLATE CIVIL.

. T e T
Beofore Sir John Stanley, Enight, Chisf Justics, and Mzr. Justice
Sir William Burkitt,
JANKI PRASAD (Derrnpant) v, GAURL SAHAIL (PLAINTIFR) AND OTHERS
(DBPENDANTS)®
Civil Procedure Code, section 896—Suit for partition of immovadle property
~Coinmisgioner appointed to maks partition—Court not compelent to
modify commigsioner’s vepart.

Whevre jn a suit for partition of immovable property a commissioner
hus been appointed under section 896 of the Code of Civil Procedure to
agcertain the shares of the parties, the Court when paseing ite final decree
must either accept or reject the report of the commissioner iz fofo, and is
not competent to modify it. Shat Mukemmed Khan v, Henwant Singlh (1)
referred to,

Ta1s was for suit for partition amongst several co-gsharers of
certain house property. The Court of first instance (Subordin-
ate Judge of Moradabad), after passing a preliminary decree
for partition, appointed the amin a commissioner under section
896 of the Code of Civil Procedure for the purpose of fixing
the specific shaves of the parties. The amin.madea report, to
which various objections were taken by the parties.  On the
8rd of September 1908 the Subordinate Judge passed his final
decree in the suit. He did not, however, accept in its entirety
the commissioner’s report, bub modified it by directing that a

® First appeal No. 278 of 1908 from a decree of Lala Mata Prasad, Sub.
ordinate Judge of Moradahad, dated the 8rd of Septemhgr 1308,

(1) Weekly Notes,’_lSSS,: p. 45,
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