
Tlio ]ilaintiff could not objecfc to the decree so far as it affected 1836 
the defendants Abdul Hĵ e and Sjed Wajiruddin. The defendants U.vrumHATa 
Mns,saiuut Batulaix and Abdiil Hiiq could not Iia?c objected to 
the decree as far as they were conconied, nor as agaiust their HtB.
co-defendants who accepted tlieir liability. They could not have 
obtained a reversal of the whole decree under s, 544! of the Civil 
Proccdiu'6 Oodo, for it did not proceed on grounds common to 
all the defendants. The decree which it is sought to execute is 
the original deereo which became final as against the defendants 
Syed Wajiruddin and Abdul Ilyc, when the period for appealing 
ao-ainst it had expired. I f  the plaintiffs liad then taken out 
execution those defendants could not have resisted execution on 
the ground that an appeal was pending with respect to a part of 
the decree which did not affect their liability. For oven if the 
High Court had held that the defendants Mussamut Batulaa 
and Abdul Hiiq ivcre sureties, that would not have cut down the 
liability of the other dcfendaiats as principals.

We think, therefore, that there were separate decrees against 
each set of defendants, that there was no appeal as against the 
decree affcctiug the respondents in this appeal, and that the 
Judge was right in holding that the application for execution was 
barred by limitation. We dismiss the appeal with costs.

T- A. p. Appeal dismissed.

B efore M r. Justine M itU r and M r. Justice Grant.
JOGBSH UlU O H O W D H IU IN  (D e f e n d a n t  N o . 2) MAHOMJSD

EBU A H IJI a n d  o t h e r s  ( P l a i n t i f ]?s . )  --------------------------

Suit fo r  arrears o f rent— Ejeotmcnt— Rent A ct (Bengal A lt  V I I I  o f  1869^,
as. 22, 52,

A  landloul who sues for  arrears o f ront, for  tlie whole o f one year, and a 
portion o f  the next, and also for  ojectment, is not entitled to a decroc for  
the latter.

The ligh t to ejofitment under s. 23 o f  the E ent Act (Bengal A ct V III  o f 
1869), accrues at the ond o f  the year, and forfeiture or determination o f  the 
tenancy thereupon takes place, but i f  the landlord sues for  subsequent 
arrears, he treats the defendant as his tenant, and the right acquired under 
that section must be talicn to liavo been waived.

<■' Appeal from  Appellate Decree No. 313 o f 1886, against the decree o f  
0. A . Kelly, J5sq,, Judge of-D inagepore, dated the 2nd o f February 188S, 
m odifying the decree o f  Baboo Surhessur Mozumdar, Munsiff o f  Tliacoorgai, 
dated lh<5 18tli o£ August 1886.
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1S8G In this case tlie plaintiffs sought to recover the rent due in res-
JoBEsHURi poet of certain jotes held by the defendants for the year 1290 (1883)

mniAiir and the year 1291 (1884) up to the Pons (December) kist and for 
M a h o m b b  sjsctment. Defendant No. 2 alone contested the suit, and pleaded 
EBBAHut, certain payments on account of the rents claimed, and tender of the 

balance, and that she was not liable to ejectmont. The first Court 
however, found the issues of fact against the defendant and that the 
amount of rent claimed was due, and accordingly gave the plaintiffs 
a decree for the amount with a declaration, that if the amount were 
not paid within 15 days, the defendants should be ejected from 
the land.s in respect of which the arrears were claimed.

Defendant No. 2 thereupon appealed against that portion of 
the decree which declared her liable to ejectment, and it was 
argued on her behalf that, because the arrears of rent were not 
admittedly due for the whole of the year 1291, she was not liable 
to ejectment in consequence of a decree obtained for the aggregate 
of those arrears and the arrears due on account of the year 1290.

The lower Appellate Court, however, declined to acqiiiesce in 
this contention and confirmed the decree for ejectment of the 
Court below.

The same defendant now preferred this second appeal to the 
High Court, and the same objection was urged as was taken before 
the lower Appellate Court.

Baboo issitr Clnmcler GJmcherbati for the appellant.

Baboo Jihhesh Ohimder GkoiucVmj for the respoudent.s.

The judgment of the High Court (M it t e r  and Ge a n t , JJ.) 
was as follows :—

This appeal arises out of a suit for the recovery of arrears of 
rent for the year 1290 and for a portion of the year 1291  ̂that is, 
up to the Pous kist of 1291; and also for ejectment.

The Munsiff awarded a decree in favor of the plaintiff for the 
arrears of rent proved to bo due from the defendant for the period 
in suit, and also for ejectment, under the provisions of s. 52 
On appeal it was contended that the plaintiff, having sued for the 
rent of a portion of the year 1291, was not entitled to a decree 
for ejectment. But the District Judge was of opinion that this
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ar"umout was luiteiiablo. H osajs; “ It seems iiiccinituble tliat î *s>
{iic defondaut tiliould be thus protected, merely baeausa the suit'jJj ĵrTsrnKr 
f o r  a r r e a r s  due oa account of both years has been bronglit,” * miv l'is

Aud tlieii, farther on, the Judjj-e sars ; "The ’ ■
Slimsiff’s order will be so far modified that it will be specified in EBUAiim,
the decree what the amount of arrears decreed for 1290 are, 
tlie proportionate costs on those arrears, apart from damages de­
creed, and if the defendant pays in that amount within fifteen 
days from the date of the decree, execiitioii will bo stayed." The 
same objection has been urged before ns here. We are of opinion 
that the appellant’s contention is valid. It is also supported by a 
decision in the case of Peer Buy', v. IlovKuh Alb/ (1). The
facts of that case are, that a suit for ejectment was 
brought by a landlord against his tenant, alleging that the 
tenant was liable to bo ejected in conscquoiice of liis having 
defaulted to pay the rent of the whole of the year 1207 
at the end of that year. It was pi’oved that the plaintiff had 
distrained for the recovery of arrears of 12G8, and recovered 
a portion of the rent for that year. Upon these fads it was 
held that the landlord, having received rent for the year 12G8 
from the tenant, it was a recognition of the tenancy for that 
year; and therefore the Landlord was not entitled to eject the 
tenant on account of arrears due on account of the year J 207.
Applyhig that principle to this case, we think that the plaintiff 
is not entitled to claim ejectment at all. He has sued for arrears 

__of rent for a portion of the year 1291, and by that he has ad­
mitted that the defendant continued in possession during that 
{/ortion of the year as tenant; and having admitted that, accoid- 
ing to the principle laid down in the case referred to above, 
the plaintiff’ cannot treat the defendant as a trespasser, and 
obtain a decree for ejectment under s. 22 of the Rent Law.

It was contended before us that the contention, of the appel­
lant is opposed to the provisions of s. 62, because under that 
section a landlord has a right to bring a suit for ejectment and 
for arrears in the same action. But we are of opinion that that 
is not the iwoper construction of section 52. Section 52 only lays 
down the procedure by which the right, which the landlord has 
under section 22 of extinguishing the tenancy, is enforceable, and

(1) 1 Ilav, 89.
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1886 the claim foi' rent montionod therein is the rout on account of
which the tenant is liable to be ejectcd. The Rent Act fBengal

cuiow- -̂ 7111 of 1S09) may he divided into two portions—the first
DIIHAIN '  • 1 1 • ,

0. twenty-three sections dual with the substantive law defining the
BbbahIm. rights of landlords and tenants, and the rest of the Act lays dawn

the procedure by which those rights arc to be protected and en­
forced. Section 22 runs as follows; “ When an arrear of rent remains 
d\ic from any ryot at the end of the Bengali year, or at the end of 
the month of Jeyt of the Fusli or Willayuttee yeai-, as the case 
may be, such ryot shall be liable to bo ejected from the land in 
rcspect of wliich the arrear is due ; provided that no rj'ot having 
a right of occupancy, or holding under a pottah the term of 
wliich has not expired, shall be ejected otherwise than in execu­
tion of a decree or order under the provisions of this Act.” The 
right that is given to the landlord is this ; namely, that if any 
arrears arc duo at the end of the year, the tenant is liable to be 
ejectcd for non-payment of rent for that year,—that is, the land­
lord has a right to put an end to the tenancy. And the mode of 
enforcing those rights in the class of cases mentioned in the provi­
so is given in soction 52 of the Act. But forfeiture or determina­
tion of tenancy takes place when the tenant defaults to pay the 
rents due at the end of the year. If the landlord still treats the 
defaulter as his tenant, the right he has acquired under section 22 
must bo taken to have been waived. The act of the landlord 
suing for the rent of the succceding year would have the cffect of 
an admission that the defendant’s possession in that year is 
that of a tenant. Take thn case of a tenant not having a right 
of occupancy. Under section 22 ho is liable to be ejected fronx-kic- 
holding without having recourse to any iDrocceding in a Court 
of J ustice. But if the landlord brings a suit for arx'ears of rent 
for the succceding year against the tenant, before ejecting him, 
he cannot afterwards eject him in the middle of the year; 
becausc by bringing a suit against him for rent for the next year 
the landlord admits his tenancy.

We, therefore, dismiss the claim of the plaintiff for ejectment 
The decrce of the low'er Appellate Coart will be modified 
accordingly. The appellant is entitled to the costs of this Court 
and of the lower Appellate Court.

H, T. H. Ap^Kcii aUozved,
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