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guardisn ad litem. This was the view taken by this 00}11‘1‘1 in
Sham Lal v. Ghasite (1) and this case is followed in an
unreported case, 8. A, No. 1234 of 1905, decided on the Ist of
February 1907. On behalf of the respondents an aftept was
made to distinguish this case from those cases on the ground that
in neither ofthem was a married woman a guardian appointed
by an authovity competent to appoint a gnardian. Musammat
Jamna Kunwar is a guardian appointed by eompetent authority
to Kundan Lal and Balbhadra Prasad while they were minors.
Our attention is called o the provisions of section 443 of the Code
of Civil Procedure, also to the ruling in Kachayi Kuttiali Haji
v. Udumpumthaly Eunhi Puttra (2). Looking, however,
to the plain words of section 457 we hold thatin no ease can
a married woman be appointed as guardian ad litem. Inasmuch
as she is so disqualified, any apparent appointment of her as
guardian is not a mere irregularity.

We decree the appeal, set aside the decree of the Court below
and grant the plaintiffs a declaration to the effeet that decree
No. 77, passed by the Subordinate Judge on the 16th of
November 1900, and the decree in appeal be discharged. The
plaintiffs will get their costs in both Courts.

Appeal decreed.

Before My. Justice Rickards and v, Justice Griffin.

DAMODAR DAS (PrAINTIFF) v, SHEORAM DAS AND orurrs (DEFENDANTS).®
Act No. IX of 1872 (Indian Contract Act), sections 198, 211 and 216— Prin~ -
cipal and agent—Ratificetion—Suit for adjusiment of accounts— Two
appeliate decreesin similar terms—dppeal from one of such decreas only-—
Bes judicata.

From the decree in a suit for adjustment of accounts both partics
appealed, Both appeals were decided by one and the same judgment, Two
decrees were framed; but these were in substance identical. The plaintiff
appealed from the decree in ome appesl only, Held that hisappeal was not
barred by reason of his not having appealed rlso from the dacreo in the other

apposl, Mariamenisse Bibi v. Joynab Bibi (3) wnd Panchenadu Velan v.
Vaithinatha Sustrial (4) followed,

. ®* Becond appeal No.“980 of 1906, from a deeres of E. 0. E. Leggatt, Esq,,
District Judge of Bareilly, dated the 2nd of June 1906, modifying a decree of

iﬁggz Prog Das, Subordinate Judge of Bareilly, dated the 30th of September

(1) (1901) L L. R, 28 AlL, 469,  (3) (1906) L L. R, 88 Cale,, 1101,
(2) (1905) L L. R., 20 Mud,, 58 (4) (1905) L, L. R, 29 Mad., 533,
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The defendants as agents for the plaintiff entered into ce-tain contracts
for the sale of grain for future delivery, The defendants discharged these
contracts by means of goods of their own, and when subseiunently the plain-

“~tiff sent on gr.in to the defendants to moet these contracts the defendants

sold the pla n.iff’s grain at a profit, The defendants did not inform the
plaintiff cither that they had £olfilled the contracts with their own grain or
that they had resold the plaintiff’s grain ata profit,

Held that the plaintiff was entitled to whatever profit was realized by
the defendants on this latter tronsaction,

Hald also that where on a direction by the principal to bis agents to
purchase grain for him, the agent scld to him their own ginin at a price
higher than the prevailing market rite, the principal was eut.tled to repu-
diste the transaction aud could not be alleged to have ratified it in the
absence of lknowledge that the agents were solling their own property and
were charging him in excess of the market rate.

Tars appeal arose out of a suit for an adjustment of accounts
between the plaintiff and the defendants. The defendants were
commissjon agents carrying on business at Calcutta, and they had
acted as agents for the plaintiff in a considerable number of
transactions. 'The Court of first instance (Subordinate Judge of
Bareilly) made a decree against which both parties appealed. The
lower appellate Court (District Judge of Bareilly) disposed of
both appeals by one judgment and found in favour of the defen-
dants for a sum of Rs. 1,401-4-0 principal, and Rs, 232-5-6 in-
terest from the institution of the suit to the date of the decree
at 6 per cent, per annum. The deerees in both appeals were,
mautatis mutandis, exactly similar, The plaintiff appealed from
one only, and it was objected im limine that the appeal was
barred by the principle of ves judicata. The appeal further
questioned the decision of the District Judge as to a variety of
specific items upon various grounds, which are dealt with in the
judgment of the Court.

Dr. Satish Chandra Banerji, for the appellant.

The Hon'ble Pandit Sundar Lal and Mr. M. L. Ag(wfwala,
for the respondents.

Ricuarps and GRIFFIN, JJ.—This was a suit for an adjust-
ment of aceounts hetween fhe plaintiff and the defendants.
The defendants are comrmission agents, carrying on business in
Calcutta, and they have acted as agents for the plaintiff in a
considerable number of transactions, On the 2nd of March
1902, accounts weré settled between the parties, and a sum of
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TRs. 684-5-6 was found due to tho plaintiff. The caso was origin-
ally tried before the Subordinate Judge of Bareilly, and the result
of his decree was an appeal by the plaintiff and also an appeal
by the defendants. The lower appellate Court disposed of both
appeals in one judgment and found in favour of the defendants
for a sum of Ra. 1,401-4-0 principal, and Rs. 232-5-6 interest
from the institution of the suit to the date of the decrce at 6 per
cent, per annum. He madea similarorder in the plaintiff’s appeal
which was No. 411, The plaintiff has brought this second appeal
without instituting a second appeal against the deeree in appeal
No. 411, As a preliminary objection, it was urged before us
that the preseng appeal could not be sustained on the ground that
the decree in No. 411 had become final and operated as res judi-
ewta. In our judgment there is no force whatever in this objec-
tion. There wasin fact but one decree settling the accounts
between the parties. No doubt this decree was written out in dupli-
cate in both the appcals to the lower appellate Comrt. We over-
rule this preliminary objection, and in doing so we may refer to
the cage of Moriam-nisse Bibi v. Joynab Bili (1) and also
to the case of Pumchamada Velam v." Vaithinathe Sastrial
2y

To go o the merits. It must be remembered that throughout
there existed between the parties the relation of prineipal and
agent. The several items in dispute require separate considera-
tion. The first item is 2 sum of Rs, 1,452-16-9. This sum re-
presents a profit made by the defendants under the following.
circumstances. The defendants as agents for the plaintiff entered
into certain contracts for the sale of certain grain for future
delivery. The defendants by means of goods of their own dis-
charged these contracts, and when plaintiff eent on goods to the
defendants, the contracts being already fulfilled, the latter resold

.the goods and realized the substantial profit of Rs. 1,452-15-9,

The defendants did not inform the plaintiff that they had by means
of their own goods fulfilled the contracts made on his behalf, nor
did they inform him that ghey were reselling the goods forwarded
by the plaintiff. The plaintiff claims that in the adjustment of
the aceounts between himself and the defendants he is entitled

(1) (1906) 1L R, 88 Cale,1101.  (2) (1905) L L. R, 20 Mud, 333,
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to have this sum of Rs. 1,452-15-9 put to his ervedit. The
defendants, on the other hand, contend that inasmuch as the
plaintiff was bound to discharge the contraets thathad been entered
into on his behalf, it made no difference to the plaintiff that
the defendants resold the plaintiff’s goods and made a profit, that
the plaintiff lost nothing, and the sum of Rs. 1,462-15-9 should not
be brought into the accounts ap all. The learned District Judge
in dealing with this matter (at page 18 of the paper-book) says :—
“ It seems to me that in all three cases the Court below has been
under a misapprehension as to the nature of the transactions in
question. In each case the defendants’ duty, when they got
instructions from the plaintiff to make a forward contract for the
sale of goods, was simply to make the contract as soon as pessible
ab the market rate prevailing at the time for the delivery desired.
That being done, the plaintiff was bound to deliver at the rate
contracted for at the time agreed on, whether the result was a
loss or gain to him, and it follows that the defendants were not
bound to credit him with more than the price contracted for. It
was not the defendants’ duty (and indeed this has never heen
contended) to hold on behalf of the plaintiff until they thought a
favourable opportunity had arrived for selling. In fact, the
plaintiff had a sort of representative in Caleutta, Durga Prasad,
who used to advise him as to when he should sell or buy. The
defendants bad simply to obey orders. When the contract had
been completed on behalf of the plaintiff the matter passed out
—of bis hands and the goods, which he was bound by the contract
to deliver, ceased for all intents and purposes to be his own, and
it mattered nothing to him who actually took delivery of his
‘porticalar con:ignment, and indeed it may well e asked why
the plaintiff' selling on a particular date at the market rate then
prevailing should eXpect to receive payment at a higher rate than
he bhad contracted for.” We do not at all agree with the view
taken by the learned Judge as to'the result of the dealing by the
defendants in the plaintifi’s goods. Notwithstanding his refer-
ence to Durga Prasad it cannot be for a moment disputed that
the defendants were the agents for the plaintiff. So long as the
relation of principal and agent continued hetween the pleintiff
and defendants, the plaintiff was ontitled to the exercise of the
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disinterested skill, diligence and zeal of the defendants for his
exclusive benefit,

Tt is a well recognised principle of law that an agent is nof
entitled to make asecret profit by dealing in the agenay on his
own accaunt. Section 216 of Act No. IX of 1872 expressly pro-
vides that where an agent without the knowledge of his principal
deals in the business of the agency on his own account instead of

~ on account of his principal, the principal is entitled to elaim from

the agent any benefit which may have resulted to bim from the
transaction. Section 211 provides that the agent is bound to con-
duct the business of his principal according to the directions
given by the principal. If he does otherwise and a loss is sustain-
ed, he must make good the loss ;if profit accrues, he must account
forit. An agent mustnever place himself in a position in which
it is possible that his duty to his principal and his own interests
would stand in opposition to each other, and on this prineiple it’
has been held that an agent employed to settle a debt cannot pur-
chase it upon his own account. So long as the relation of prinei-
pal and agent continues, the agent is only entitled to Lis ordinary
compensation for his services; all other profits and advantages
made by him in the business helong to his employers. The law is
well putin Story on Agency, para, 207 :— It may also be stated
as generally true that all profits which are made by the agent
in the course of the business of the principal belong to the latter.
Indeed, this doctrine is so firmly established upon principles
of public policy that no agent will be permitted to take beyond
a reasonable compensation for his services or any profit inci-
dentally obtained in the execution of his duty, even if sanctioned
by usage. Such a usage has been severely stigmatized as a usage
of fraud and plunder. When the profits are made by a violation of
duty, it would be obviously unjusti to allow the agent to reap the
fruits of his own misconduct,and when the profits aremade in the
ordinary course of the business of the agency, it must be presumed
that the parties intended that the principal should have the benefit
thereof.”” Tt seems to us perfeetly clear that the defendants are
bound to account for the profit which they made by the resale

of the plaintif’s goods, and it is no answer to the plaintiffs

claim to say that the plaintiff lost nothing by the transaction;



VOL. XXIX.] ALLAHABAD SERIES. 735

Accordingly we hold that the plaintiff-is entitled in the settle-
ment of the accounts between him and the cefendants to take
credit for this sum of Rs. 1,452-15-9. ‘

The next disputed item is a sum of Rs. 264-13-0. This sum
represents a loss incurred under the following circumstances.
The plaintiff directed the defendants to purchase on his behalf
certain grain. Without informing the plaintiff the defendants
sold to the plaintiff their own goods, the price being slightly in
excess of the market rate, and they charged comimission and
brokerage. The plaintiff claims to be entitled to repudiate this
transaction altogether, It resulted in a loss to the plaintiff of
Rs. 264-13-0. Ttis alleged that the plaintiff ratified this trans-
action. It, however, appears that he was not aware until after
the institution of the suit that the defendants bad charged him in
excess of the market rate, nor did he know until November 1902,
that the defendants were selling their own goeds, Section 198
of Act No. IX of 1872 provides that there can be no valid rati-
fication until after knowledge of all material facts, We hold
that there could be no ratification under the circurostances by the
plaintiff, and that he is, therefore, entitled to repudiate the whole
transaction, We hold, therefore, that the plaivtift is not to be
debited in the adjustment of the accounts with any part of this
sum.

The third item in dispute is a sum of Rs. 107-5-0. The
plaintiff had instructed the defendants to buy certain wheat for
him. The defendants in pursuance of these instructions sold to
the plaintiff their own wheat, The market fell and they resold
at a loss, charging the plaintiff commission and brokerage on
both the purchase for the plainfiff and the resale afterwards,
The plaintiff contends thalb the defendants are nob entitled to
charge the brokerags and commission upoa the sale o him with~
out his knowledge of their own goods, We hold this contention

to be well founded. The defendants have got credit for their

brokerage and commission upon the resale.
The fourth item is a sum of Rs. 173-10-6. This item was

another transaction of an exactly similar nature to the one last

mentioned. The brokerage and commission on the sale' to the
plaintiff of the defendant.” own goods amounts to the sum of
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Rs. 178-10-8. It is true that the learned District Judge allowed
the plaintiff’s contention as to 25 tons, but the sum which we
have mentioned is brokerage and commission upon the balance.
We hold, as in the case of last item, that under no circumstances
could the defendants claim brokerage and commission upon a
gale of their own property to their principal without his know-
ledge and consent.

The only remaining item is a sum of Re. 83-11-6. It appears
that by a mistake the defendants sent a number of gunny bags
to the plaiotiff. The plaintiff informed the defendants of the
mistake. The defendants gave no instructions to the plaintiff as
to what should be done with tho gunny bags, and they remained
for a considerable period with the plaintiff. The learned Judge
has charged the plaintiff with the full price of the gunny bags in
the first instance, allowing him a similar sum on their return.
The plaintiff has also been charged with the freight Loth ways.~
These are admitted facts. It seems to us that the plaintiff should
not be eharged with the defendants’ mistake. The plaintiff was
only to blame in so far as he did not at once return the bags,
But, on the other hand, it must be remembered that he informed
the defendants that the gunny bags had been sent by mistake
and the defendants gave no instructions as to what should be

done. Thissam we also think must be credited to tho plaintiff,

The amounts of the several items we have dealt with are un-
disputed and have been agreed to Dy the parties, they amount in
all to a sum of Ra. 2,082-7-9. The decree in defendants’ favour-
was for a sum of Rs.1,633-9-6, which was made up of a sum of
Rs. 1,401-4-0 principal, and Rs, 232-5-6 interest up to the date of
the institution of the suit. It is quite clear that the defendants
were not entitled to interest unless thore wore some moneys duo
to them. In the view which we take, there was nothing due
by the plaintiff to the defendants. Accordingly the sum of
Rs. 1,401-4-0 must be dedncted from Re. 2,082-7-9 to which we
hold the plaintiff entitled to credit, .

This will leave a balance in favour of the plaintiff of the sum
of Rs. 681-3-9. , ,

We .accordingly allow the appeal, set aside the decreos of the'
lower Courts, and we find that on the settlement of bhe accouats
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between the plaintiff and the defendaats there is due to the
plaintiff the sum of Rs, 681-3-9. In addition to this the plaintiff
will get intersst from the institution of the suit on the sum of
Rs. 681-3-9 at the rate of 6 per cent. per annum, and fulure in-
berest ab the same rate upon this amount until the amount is paid.
The objection is not pressed. It is dismissed. The parties will
have their proportionate costs in all Courts.
Appeal decreed.

REVISIONAL CRIMINAL.

Before My, Justice Richards.
EMPEROR v, GOKUL.®
Aet (Local) No, I of 1900—(United Provinces Municipalities dct), sections

82, 87(8)—Adpplication for permission to build—Implied permission—

Power to erect neoassary seaffolding.

Where application for permission ta build has been made to a Municipal
Board and the period mentioned in section 87(3) of the Municipalities Act,
1900, has expired, the applicant is in the same position as if the erection of
the building specified in his application had been formally sanctioned by the
Board. A sanetion, express or implied, to the erection of a specified building
necessarily earries with it a right to put up such ordinary scafiolding as
would be necessary under ovdinary circumstances for the execution of the
work,

Ix this case one Gokul applied to the Municipal Board of
Cawnpore for sanction to erect eerfain buildings within Muni-
cipal limits, For the spaceof one monththe Board took no notice
of Gokul’s application. Gokul thereupon applied to the Board
again for orders on his former application, but the Board tock
no notice of this either. After the lapse of a further period of
one mouth Gokul commenced to erect the buildings in respect of
which he had applied for sanction. In so doing Gokul set up
some seaffolding. "Fherenpon the Board ordered him to take
down the scaffolding which he had erected, and, on his failure to
do so, prosecuted him. Golkul was convieted under sections 168
and 147 of the Municipalities Act, 1900, and sentenced to pay a
fine. He thereupon applied in revision to the High Court to have
the conviction and sentence set aside.

A (rimipal Bevision No. 380 of 1907,
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