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the provisions of section 578 of the Ctde of Civil Procedure.
The appellant’s objection is, no doubt, a very technical one,
bub we are of opinion that the defective piocedure amounted to
something more than a mere irregulavity, We think that the
Court which carried out the remand order hal no jurisdiction t»
try the issues remitted by the lower appellate Court, and that
therefore section 578 does not apply to this case, In this view
we allow the appeal, set aside the order of the Court below and
we direct that Court to restore the appeal to its original number
in the register of appeals, and to take it up at the stage at
which it had arrived when the order of remand was passed on the
24th of January 1905 and to deal with it according to law. The
costs of this appeal will be the co:ts in the cause.

Before Sir Georgs Know, deting Chief Justice, and Mr. Juslice Dillon.
SHEQ PRASAD Axp anormEe (PLAINTIFRS) v. AYA RAM AND OTHERS
(DEresDANTS.)®
Hindu law-—-Réligious endowment—-Right to appoint manager.

According to Hindu luw, when a religious endowment has been founded,
ihe right to appoint a manager or superintendent remains in the founder
and his descendants, unless there is evidence to show that the founder or his
descendants bave made any inconsistent disposition, Gossamee Srge Groe-
dharreejos v. Bumanlolljee Gossamee (1), Sheoreten Kunwari v, Rem Pargash
(2) and Mussymat Jai Banst Kunwar v, Chattar Dhari Sing (3) followed.

THIS was a suit by wlich the plaintiffs as founders of a
religious endowment asked for a declaratory decree that certain
property scheduled in the plaint was endowed propeity dedicated
to the Sangat Nanak Shali; that the defendants Lad mo right of
their own to that property and that the plaintiffs had auslority
to appoint on their behalf any person they chcse as manager of
the endowed property. The defendants claimed that the property
in dispute was not endowed property, but was the property of
one Baba Sadho Ram, whose heirs they were. They denied
that the plaintiffs Lad any concern whatever with the property in
suit or apy right to appoint a manager in suecession to Sadko
Ram, ‘

® Piret Appeal No. 138 of 1004 from a decree of Babu Bipin Behari Mus
kerj i, Subordinate Judge of Cawnpore, dgted the 19ih of May 1004,

1) (18890) L. R., 16 I. A, 187;  (2) (1896) I. L. R., 18 All, 227,
@ I. )L R, 17 Cule, 8, (8) (1870) 6 B. L. R, 18,
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The Court of first instance (Subordinate Judge of Cawnpore)
found that the property in suit was endowed property, but dis-
missed the plaintiffs’ suit upon the ground that they had not shown
that they had a 1ight to appoint managers of the property.

The plaintifis thereupon appealed to the High Cowr.

Babu Jogindro Nath Chawdhri and Balu Durge Charan
Bumerji, for the appellunts.

Babu Purbati Charan Chattersi and Munshi Gokul Prasad,
for the respondents.

Kwox, Acrixe C.J., and Dirrox, J.—This first appeal arises
out of asuit brought by the appellants who were plainiifls in the
Cowt Lelow. Aceording to them, they in Sambat 1914, corres-
pouding to the year 1857, made a religious cndowment consisting
of certain buildings situate at Sarsya Ghat in the city of Cawn-
poze.

The religious endowment was for the promotion of the Nauna¥"
Shahi religion. They installed one Daba Gobind Das to carry
outi all the necessary rites connected with the endowments, and in
succession to him they also appointed cne Baha Sadho Ram.
Upon Baba Sadho Ram’s death they appointed as a temporary
measure Baba Kirpal Das to ~arry on the duties connected with
the Sangat until such time as they could malke a further appoint-
ment,

The first four defendants, who represent themsclves as Nanak
Shahi Fakirs and as disciples of Bala Sadlo Ram and also of
Baba Kirpal Das, aforesaid, denied the plaintiffy’ title to make-
any appointment to the religions endowment. They attempted
to realize certain houds belonging to the religious endowment on

 the ground that these bonds and the properties connected with the

endowment were the self-acquired property of Baba Sadho Ram.
The plaintiffs accordingly asked for a declaratory decree to the
effect that the properly scheduled in the plaint was endowed
property dedieated to the Sangat Nanak Shahi; that the defend-
ants had no right of their own to that property, and that the
plaintiffs had powor to appoint on their Lehalf any porson they:
liked as manager. The defence was that the property in dispute
was not the Bangat property, nor was Baba Sadho Ram a superins.
bendent, nor was he appointed on behalf of the plaintiffs, The
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whole of the property in dispute was the self-acquired property of
‘Buba Sadho Ram. The property had becn purchased in his
name and stood in his namein the khewats and other revente
papers. Ile was not a manager on behalf of, or subordinate to,
the plaintifs. Al suits which it had been necessary to bring in
re-pect of these properties had always been breught by Bala
Sadho Ram in his own right. DBata Sadhe Ram died intestate,
and the answering defendants being his disciples are entitled to
succeed him. Baba Kirpal Das, defendant No. 5, filed a separate
written statement, but it is not necessary to enter ab length into
what was stated therein, except to say that he sets up in himself
a right as Mahant of the Sangat upon appointment by the plain-
titts.  Four issues were framed by the Cowrt helow, but only the
third and the fourth require consideration for the purpose of this
appeal. They are as follows :—3rd.  Whether the property in
suit appertaining to the Sangat is dedicated property ; 4thly, if
so, whetlier the plaintiffs have any title to the property as
superintendents and also kave a vight to appeint o successor of
Baba Sadhe Ram. The learned Subordinate Judge deeided the
third issue in the plaintiffy’ favour and gave them a declaration
to the effect thab the properties in question are endowed propérty

appertaining to the Sangat at Sarsya Glat. Ie dismissed that -

portion of the plaintiffs’ claim in which they seek for a declara-
tion that they ave superintendents of the property and have the
power to appoint any person they like as a manager. The argu-
ments addressed to us during the hearing of this appeal referred
only to this portion of the reliefs claimed. The respondent has
printed no evidence, aud throughout the hearing of this appeal
our attention was confined to the evidence printed by the appel-
lants. The plaintiff wentinto the witness-box and said without
any hesitation that’ the appellant had absolute power to appoint
whomsoever they liked for the worship of the Granth Salieb.
He gave the origin of the endowment, deposed that first Baba
Gobind Das, and, in succession to Baba Gobind Das, Baba Sadho
Ram after an interval was appointed by the appellauts as the
superintendent of the endowment. He gave more than one
“instance of direct interference in the affairs of tke endowment,
and it was not elicited by closs-examination thay in making tle

1907

2HEO
PRASAD

e
Ava Raxe



1907

SHEO
PrASAD

Ve
Ava Raxs,

066 THE INDTAN LAW REPORTS, [vor. XXIX,

endowment the founder had imposed any limitation on their
powers with regard to the same. His statement was confirmed
by the evidence of Kirpal Das, who, while, it is true, stating that
all who belonged to the sect Fad power to appoint Mahante, said’
that the p'aintiffs bad more authority than others beeause the
buildings belong to them. They installed Granth Saheb. Totle
same effect is the deposition of Fatch Singh and Gopal Singh who
belong to this form of worship. A witness, Bakhtawar Singh,

claimed to have heen present on the day Baba Sadho Ram was

installed, and he eays Lis installation was the work of Sheo
Prasad, one of the apyellants. The witness Ram Charan gives a
very\graphic account of the filling up of the vacancy ecauscd by
the disappearance of Baba Gobind Das. He too says that Baba
Sadho Ram was appointed by Lala Sheo Prasad. Baba Kishan
Das confirms him in this .In short, we have very strong and
voluminons evidence showing that the religious endowment was™
founded by the appellants and that each of the two Mahants
in twrn who had pre~ided over it had been appointed by the
sppellants, Upon this finding the proposition of law enunciated
by their Lordskips of the Piivy Council in the case of Gossamee
Sres-Greedharecjee v. Rumanlolljee Gossamee (1) would apply.
Their Lordships say :— According to Hindu law, when the
worship of a Thakur has been founded, the Shebaitship is held
to be vested in the heirs of the founder in default of evidence
that he deposed of it otherwise or there has been some usage,
course of dealing or some circumstance to show a different mode
of devolution.” The rule of law laid down in that case was
applied by this ‘Court in the case of Sheorotan Kunwari v.
Ram Pargash. (2) It was for the respondents to establish that
the appellants had divested themselves, either at the foundaticn
or afterwards, of the powers which naturally kelong to them.
This they have not dome. Tn the present case, moreover, as no
one has been shown to be entitled to succeed Baba Sadho Ram
the right of management reverts to the heirs of the founder (.c‘.e;.
Mussumai Jai Bumsi Kunwar v. Chattar, Dhari Sing (3).
It cannot be claimed for Baba Sadho Ram that he Feld tre office

(1) (889) L. R, 16 1. A,,187;  (2) (218%6) L. I. R, 18
'., sy b ot « Lay 5 .An., 2 t
I. L. B, 17 Qale., 8. (3) (1870) 6 B. L. R., 181, 21
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of trustee of this religious endowment, for it will be remembered
that the case set up by the defenduntsis that the endowment is
not a religious endowment, and that all the buildings and other
property, the subject-matter of this appeal, are the self-acquired
property of Baba Sadho Ram. This neither the Cowrt below
found, nor do we find supporied by any evidence that has been
shown to us., If no trust was created, then the nominaticn
.vests by law in the founder and his heirs, unless there has been
some usage or course of dealing which points to a different
mode of devolution—see Sheoratan Kunweri v. Ram Pargesk,
(1). Tbe result is that we allow this appeal and modify the
decree of the Court below so far that we decrecthe plaintiffs’ suib
in full, with costs as against all the respondents save Kirpal Das.

¢

Before Mr. Justice Banergi and Mr. Justice dilman,
JAMNA PRASAD AND oTmrERS (DEFENDANTS) o RAM PARTAP AnD
oTHERS (PLAINTIFPS).*
Hindu low—DHitekshara--Jotnt Hindu family —dncesiral properfy—
Troperty inherited from maternal grandfather.

Held that a son in a joint Hindu family doos not aoqnire by birth an in«
terest jointly with his father in property which the latter inherits from his
maternal grandfather. Fythinatha Adyyar v. Yeqgio Narayena dyyar (2) dis-
sented from, Sudarsanem Maisiri v. Narsimlulu Maistri (3) discussed.
Venkayyamme Garu v. Venkataremanayyomma Bahodur Garu () Keruppar
Naokiar v. Shavkeranerayanan Chetty (5) and Chaflurbhooj Meghji v.
Dharamsi Naranfi (6) referred to.

TaE plaintiffs in this case sued as the sons of oue Rajit Pande
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to have a sale deed executed by their father in favour of the .

defendants set aside upon the ground that the property sold is
joint ancestral property in which the plaintiffs had a share and
that their father Rajit Pande was not competent to sell if. Other
pleas were taken by the plaintiff's, but they were abandoned in
the Court of first instance. The property in question was admit-
tedly inherited by Rajit Pande from his maternal grandfather,
Acharaj Upadhia. The contention of the defendants was that

* Second Appenl No. 916 of 1906 from a deerce of B. L. . Clarke, Esq.,
Disteict Judge of Gorakhpur, dated 7th of Jumo 19i 6, confirming a decree
of Munshi Achal Bihari, Suvbordinate Jadge of Gorakhpar, dated the 22nd of

«.-March 1900,

(1) (1896) . L. R., 18 All, 227.  (4) (1902) L L. R., 25 Mad, G78.
(2) (1903) L L. R., 27 Mad, 382, (5) (1903) L L. R., 27 Mad.,, 300,
(3) (1901) L. L. R. 25 Mad,, 149, (6) (1884) L L. R, 9 Bom,, 438.
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