
Sefore Sir Oeorg6 Knoif  ̂ Acting Chief Justice, and Mr. JusHcs HwhaHst ĵ cjQT
SALIG RAM (De-penda.kt) r. BRIJ EILAS (Piaintitj).* July S.

Civil Frocedure Code, section 562—Remand —A]]poal from order o f  remand 
after decision o f  the suit in accordnnca therewith.

Seld  th.at no appeal will lie from an ovdcr of reviiand passed titxJav section 
562 of the Code of Civil Procedure if sucTi appeal is filod after the suit lias in 
compliance with the ordei'of remand been decided and no appeal ia preferred 
from the decree in the suit. Madhu Sudan Sen y. Kamini Kawla Sen (1) 
followed. Bamemar Singh v. SJieo.din Singh (2) distinguifihed.

lu  this case the plaintitf brought a suit for pre-emptioiij which 
was dismissed on the 8th of June 1908 h};- the Court of first 
in staD ce . The plaiiuiff appealed^ and on the 10th o f Septeo:iber
1906 the suit was remanded. On the 9th of November 1906 the 
first Court} on remand decreed the suit. The defendant did not 
appeal agaiust the decree in the suit, but on the 1st of December 
1906; that is to saŷ  after the order of remand had been complied 
with and the suit reheard, appealed against the order of remand 
only. On this appeal a preliminary objection was taken to the 
efiect that no appeal would lie under the circumstances against] 
the order of remand.

Munshi Guhari Lai, for the appellant.
Babu Jog indr 0 Nath Ghaudhri and Lai a Keclar Nath) for 

the respondent.
K nox, A ctin g  C. J., and Riohaeds, J.—This is an appeal 

from an order of remaud. The suit was a suit for pre-emption and 
on the 8th of June 190G the Court of first instance dismissed the 
suit. The plaintiff appealed, and on the 10th of September 1908 
the suit wa=3 remanded. On the 9th of November 1906 the Court 
pf first instance on remand decreed the suit. The present appeal 
il not taken against the decree that was made on the 9th of Nov
ember 1906. It ii an appeal filed against the order of remand^ and 
the appeal was not file^ until after the decree of the 9th Novem
ber 1906 was actually caade. The appeal was filed on the 1st D e
cember 1906. The appellant appeared on the hearing of the suit 
on remand. A  pi-elimiuary objeotion is now raided by Mr. Kedar 
Nath on behalf of the respondent that the present appeal cannot be 
sustained under the circumstances mentioned. He has cited the

* Fii’sfc Appeal jSTo. 124 of 19”i6, from an order of 0. 1>. Steel, Esq., District 
Judge of Shahjahanpur, dated the 10th of September 190G.

(1) (1905) 9 C. W. K., 895. (2) (1889) I. L. 13 All,, 510.
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case of Madhu Sudan S en y.K cm in iK an ta  Ben (1). In  tin's case 
under eir cum stances which cannot be disfcingmsbed from the case 
before us, a sim ilar preliminary objection was tiikeii and allowed 
by the Court. Mr. Guhari Lai on the other side cites the I'ull 
BenchEuling of Mameswar Singh v. SkeodinBmgh (2). In  that 
case there had been an order o f remand; the suit had been reheard 
by the Court of first instance who had made a decree. There 
was a second appeal to the lower appellate Courts which confirmed 
the decree of the Court of first instance^ and then th.ere was an 
appeal against the second decreo of the lower appellate Court. 
The Court there allowed the appellants to question the order of 
remand, but the appeal in that case was an appeal from a final 
decree and not an appeal from an order of remand. The case, 
therefore, is quite different from the present and does not apply. 
I f  we are now to hear this appeal, the decree that was made on t l ^  
9th Noyember 1906 would still remain. Having allowed th'ai 
decree to be made, the proper course was to appeal against that 
decree and at the hearing of the appeal to take such exception 
to the order of remand as the law permits, as was done in the 
ru ll Bench case to which we just now referred. Wo allow the 
preliminary objection, and in consequence we dismiss tlie appeal 
with costs.

Appeal dismissed.

gQQ t h e  l a w  P.EP0BTS^ [ v o l . X X IX ,

jBefore Justice Billon and Mr. Jmfioe OHfftn, 
jjtly 6. ALI SHER KHAN (De5Endant) v. AHMAD ULLAH KIIAN

-------------------  AHB OTHEES (P lA IK T IirS ) *
C ivil Frooedure Coda, u c t io a  R etu rn  to  rem and to  le  m ade ly

the CouH  o r ig in a lly  seised  o f  tha ease— J u r isd ic tio n .

Meld that wlien jsstiea aro renjittod for triiil undev section 6(56 of the 
Code of Civil Procedure sncJi issues aro triable only l>y llie Coui't wlilcU was 
orig-inally seised of the case. The priaciple of Salri v. GauesM (1) followed.

T h is  was a snit for profits brought by the plaintifts res
pondents, who were co-shareri?, against the defendant appellant, 
who was the lambardar, for the years 1309 and 1310 Faslj. They

® Second Appeal IJo. 984 of 1905 from a decree"^
Additional District Judge of Ssiharanpur, dated the 21i5t of Ausjuut 1905.

a decree of Munslii Maksud Ali Khan, Assistant Collector, 1st Class, 
of Muzsflarnagar, dated the 18th of July 1904.

(1)(1905)9C.W . N 895 (2) (1889} I  L. E„ 12 All., 510.
(1) (1891) I. L, K., 14 AU.̂  2̂ .


