
 ̂ igoy Sefore Sir George Knox, Ading Chief JusUco, and Wu'^J'nsUoe Billon.
Jiilt/ 4. BU DH  SINGH and OTnsEa (D efbn d a itts ) v. P A llB A T I (P ia in tis 'J ? ).*

------------— Act Wo. V  o f  1882 (Lidinn JSasemenis ActJ, sec.tion Q>0— Land-lioldor and
iena.id Occupation o f  hthilclin̂ g site in ahadi—lUreat'hon o f  ^ot'manent 

huilding— Suit for cjecimcnt.
Tha defeadaats wero found on tlio evidenco to lie tenants at w ill o f the 

plaintiff o f l m d  in iLe abjidi, the lanil huving boon a,Hotted to tlunr ancestors 
oa oondifcion o f tboir lendei'ing sorvico as patwaria. TliO defundants liiid 
ceased to parform tlie duties o f  patwai-la, but still occupied tiio lind , :md had 
built bouses thereon o f a pernia.nuut cluiraufcov. Hold on su it by tho Hiimiudai’ 
t o e jc c t  tha dofendauta, who had denied tho aamindai'’ a t itlo , that the pria- 
ciples I;iid down in Seni Bam v, Kundan Lai (1) applied, und that there was no 
such conduct on tho part o f tho aamindur as would ju s t ify  tho inforonco that 
fihfl had contracted that the right o f  tenancy under which tho defondants o r i 
ginally obtained possession o f  the laud shovild ho changed into a perm anent 
right of occupation j neither could tho defendants pray in aid section 60 of 
the Indian Easements Act, 1882. Held also that tho acquisition ponding the 
suit by oiko of the defendants of a share in  tho village in which the land in 
suit was situate did not give tho defendants any title to retain poaseasiou o;£̂  
the site in tho abadi from which tho plaiutiiS was sviitig to eject tlxom.

This was a suib for recovery of possession of cerbain plots of 
land by cleinolition of a house aud removal of the materials. The 
plaiutiff came into Court alleging that she was, in consequence 
of a partitioa, proprietor of a separate share in a village called 
Loharij that the defendants were her tenants; that the ancestor 
of the defendants had been allowed to settle in t,h(3 village and to 
occupy plot No. 3 in the khasra of the fecttlement of 1862 as a 
dwelling house, and to hold possession of plot Wo. 90 in the same 
khasra for the purposes of a shop and the tying up of their cattle 
as tenants ; that about 10 or 11 yeaia ago the ])laiiitiff appointed 
defendant No. 1 as hia karinda and put him in charge of Tjohari 
eirele, and that in his capacity of karinda the defetidaat had full 
control over the plaintiffs share in the inhabited pan of the 
village as well as in the waste laods; that about 8 or 9 years ago 
the defenrlants encroached on plots 71 and 72, which arc at the 
back of plot No. 99, by extending their dwelling-house in that 
direction. The plaintiff did not object to their doing this so long 
as defendant No. 1 was her karinda, bnt he ceased to be so, and
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* Fii;st Appeal No. 127 of 1905, from a.decreo of Babu Madho Das, Sub- 
onhaate.Judgff of Sahamnpnr, dated the 14th of Septoiaber 1904,
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the defendants denied her title to the land in question. Hence x907
the present suit.

1 he defence was that the defendants and their ancestoFS had «■ 
been in possesBion for over fifty years, and were not ordinary 
tenants at ŷî l, that the ancestors of the defendants were patwa- 
ris in this villagG, and with the consent of the former owners 
and zamindars, who were Muhammadans^ and from whom the 
plaintiff was a transferee, they permanently took up their resi
dence in the village; that all the plots in dispute have been in 
their possession as patwaris; that the plainfcilf and her prede
cessors in title admitted the permanent nature of their possession; 
that the defendants and their predecessor, relying on this admis
sion and with the knowledge and acquieseeuce o f the plaintiff and 
her predecessors, built houses at a cost of Rs. 10,000, and ths,t 

.they were, therefore, not liable to be ejected.
The first Court (Subordinate Judge of Saharanpur) gave the 

plaintiffs a decree for ejectment of the defendants. The defen
dants appealed to the High Court.

B a bu  Jogindro Nath Ghaudhri, P an d it M oti Lai Nehru,
Maulvi Ghulam Mujtaba and Pandit Mohan Lai Nehru, for 
the appellants.

Mr. Karamat H usain  and the Hon’ble Pandit Sundar Lai, 
for the respondents.

K nox, A cting O.J., and D illon , J.— The suit out of which 
this appeal has arisen was brought by the plaintiff respondent for 
possession of certain plots of land by demolition o f a house and 
i^etnovftl of the materials. The plaintiff came into Court alleging 
that she is, in con^eq^uence of a partition, proprietor of a separate 
share in Lohari, and that the defendants are her tenants; thgit the 
ancestor o f the defendants had been allowed to settle in the v il- 
lage and to occupy plot No, 3 in the khasra iu the settlement of 
1862 as a dwelling house and to hold possession of plot No. 99 in 
the same khasra for the purposes of a shop and the tying up of 
their cattle as tenants; that about 10 or 11 years ago the plaintiff 
appointed defendant No. 1 as her karinda and put him in charge 
of Lohari circle, and that in his capacity of karinda the defendant 
had full control over plaintiff's share in the in habited part of the 
yillage as well as in the waste lands; that about 8 or 9 years ago



jggy the defendants encroached on plots Nos. 71 and 72, wMch are afc
-------------- the back of plot No. 99, by extendiug their dwelling house in that
BCDH SnrGn The plaintiff did not object to their doing this, while

PAEBAir. l̂efgji îant Fo. 1 was her karinda, but now that he is no longer
60 and also because the defendants had denied her title to the
land in question, she brings this suit for ejecfcrneut and possession. 
The defence was that the defendants and their ancestors have been 
living in this village for over fifty years; that they are not and 
never have been ordinary tenants at will j that the ancestors of the 
defendants were patwaris in this village, and with the consent 
of the former owners and zamindars, who were Muhammadans, 
and from whom the plaintiff is a transferee, they permanently 
took up their residence in the village j that all the plots in dispute 
h&ve been in their possession in their capacity of patwaris j that 
the plaintiff and her predecessors admitted the permanent nature 
of their possession; that the defendants and their predecesscfr  ̂
relying on this admission and with the knowledge and acquies
cence of the plaintiff and her predecessors built houses at the cost 
of Rs. 10,000, and that they are not, therefore, liable to be ejected. 
It is of great importance to bear in mind the position that was 
taken up in the Court below, because at the hearing of the appeal 
before us it was argued by the learned advocate for the appellant 
that the defendants were licensees, and that it having been found 
by the Court below that the defendants had erected buildings at 
a cost of four thousand rupees, plaintiff could not, under the pro
visions of section 60 of the Easements Act, sue for ejectment.' 
It was further argued that the defendant, Budh Singh, was now 
by our judgment in First Appeal No. 222 of 1904 (Supra p. 640) 
himself a co-sharer in the village, and that as such ho was as 
much entitled to build on any part of the common land as plaintiff 
herself. It was further urged that even if we held that defen
dants were tenants, plaintiff had no cause of action because 
the defendants had not denied her title as owner. In  reply 
it was urged for the plaintiff respondent that the position that 
the defendants were only licensee.  ̂had been taken for the first 
time at the hearing of this appeal; and that it was inconsistent 
with the case that had been set up by the defendants in the Court- 
below; where it had been alleged by thorn that they had a
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permanent tenancy or grant in perpetuity; thab even i f  defendants 19U7

liad originally got possession o f the land as licensees from tke budh Sxsgh 
plaintift's predecessors, tke plaintilf as transferee from them was ^
not, under section 59 o f the Easements Act, bound by such 
license, and finally that the evidence relied on by the plaintiff as 
constituting a denial of her title, did expressly and specifically 
challenge her rights as owner o f  the land in dispute. It will be 
seen from what we have stated above that the principal points for 
determination in this appeal are— (1) What was the status of the 
defendants’ ancestor when he first settled in the village ? (2) I f
the status be only that of an ordinary tenant, does the £acb that 
defendant No. 1 recently (after the filing of the suit) became a 
co-sharer entitle him to resist the plaintiff's claim for possession ?
(3) Has there been such a denial of the plaintiff's title as to give 
her a cause of action ?

To deal with these pleas in the above order. The first plea 
is really the important one, and the whole case turns on our 
finding on this plea. The plaintiff has throughout alleged, and 
still alleges, that the defendants are mere tenants at will. The 
account which she ^ves of their entry into the village is a pro
bable one and is to a great extent confirmed by what the defen
dants say. Theywere invited into the village as patwaris and 
given a spot on which to live, on condition o f their performing 
this duty, i.e. the duty of the patwari of the village. The 
present patwari, Bakhtawar Singh, who has been patwari for 
the last sixteen or seventeen years, would be manifestly in a 
position to know something about their status i to acquire such 
knowledge is part of his work as patwari and lies within the 
range ot his ordinary duties. The defendants in cross-examin
ation put questions to him and elicited from him that he had 
heard that the grandfather of -Budh Singh was the patwari of 
the village. The defendant, Budh Singh, makes some very 
important statements in his evidence which will be found on page 
8 of the appellant’s book. When asked about his origin he 
replies ;— My ancestors have been living in this village for four 
generations. They have been living there not only from the time 
of Baldeo Sahai but also from the time of the Saiyids. I  am a 
tenant of Muaammat Parbali, I  am a tenant of hers as regards
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Bcdh Sik&h
1).

F a r b a x i .

1907 th.e houses situate on her land, and a tenant of Sundar as regards 
the houses situate ou her laud. I  do nob render any service as a 
tenaut ol Parbati. I am a karinda o! Musammat Parhati. I- 
w as in charge of the mauagemeiit o f  the Lohari io r  one
year/^

The learned advocate for the appellants tried to explain away 
this evidence by arguing that the word ryot/^ which occurs 
therein, and which has been translated “ lenant " does not neces
sarily mean a tenant as iinde -̂stood in tlie Land Bevonue and 
Tenancy Acts, The obvious answer to this argument is that the 
word as ordinarily used and ordinarily understood in these Pro
vinces does mean an agricultural tenant : it is in our experionce 
the woi'd invariably used to connote the relation o f tenant to a 
land-holder. No other word was suggested as being the word 
generally used for tliis purpose. It might be urged that there i>̂  
nothing to show that Budh Singh’s ancefctors ever paid money 
rent to the zamindars, but the payment} of mouoy rent is not the 
only sign of a tenant. Tenants who render service to the land
holder are tenants through, the service they thus render (compare 
section 4, clause 3, of Act No. I I  of 1901). Further, the re is the 
statement made by the pleader for the defendants to bo found at 
page 11 of the respondent’s book in which he stated “ that at the 
time of construction of the houses sought to bo demolished, the 
defendants were not the zamindars, but that they were his 
(zamiudar’s) permanent ryots; that till the time they (defondjuit.s)^ 
purchased the zamindari they remained the ryots of tho zurnindur 
for the time being; that they were the ryots of the plaintiffs alsO; 
and that their status as a ryot was such as has been mentioned 
iu the written statement.”  Considering all this evidence and all 
that has been urged on behalf of the defendants, we find that the 
defendants are tenants at will of the land in dispute. W e find 
that the land was allotted to them on tho condition of their ren
dering service as patwaris, and that though they and their pre
decessors in interest have ceased to occupy that office, they still 
are tenants at will. They have set up the position that they are 
permanent tenants, and, as suoh, not liable to be disturbed. It  
is so far as our experience goes, and the contrary has not beeflT" 
sliO.wn̂  a very unusual thing to find a porsm who has uo other
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holding in the village than a plot in the abaci! a permanent 1907 
tenant. Such a holding implies a grant of some ]\incl, and it was budh Siwea 
for the appellants to have established such a grant. This they 
have failed to do. At the time when the suit was brought, upon 
our finding recorded above, the pLiintiffs were, unless tiie defen
dants i3ould show acquiescence or some similar pleâ  entitled to 
call upon the defendants to quit their holding on the ground that 
the purposes for which the holding was required no longer 
existed.

The suit out of which this appeal arises was instituted on the 7fch 
of March 1903, On the 3rd o f June Biidh Singh, the principal 
defendant, purchased a certain specified share in Lohari.

AVas the plaintiff’s position in any way altered by this belated 
purchase on the part of the defendants ? We think not. We find 
that she was still entitled to interfere and obtain restoration of 
the land to its former condition. See the ruling in Doid%t 
Eatn  V . Tara (1).

Bnt it is urged by the learned advocate for the appellants that 
the plaintiff or her predecessors in interest must by their conduct 
be held to have acquiesced in the erection of these buildings and 
are, therefore, equitably estopped from enforcing their removal.
It has been very clearly laid down by their Lordships o f the 
Privy Council in B e n i R m n  v. K undcm  Lai (2) that a lessor is 
not restrained by any rule o f equity from bringing a suit to evict 
a tenantj the terms of whose lease have expired, merely by reason 
of that tenant’s having erected permanent structures on the land 
leased, such building having been within the knowledge of the 
lessor and there not having been any interference on his part to 
prevent it. As their Lordship^i point out :— In order to raise 
the oqnitable csto}>pel which was enforced agaiust the appellants 
by both the appe1lS.te Courts below, it was incumbent upon the 
respondents to show that the conduct of the owner, whether con
sisting in abstinenee from interfering, or in active intervention, 
was sufficient to justify the legal inferen'ce that they had, by plain 
implication, contracted that the right of tenancy under which 
the lessees originally obtained possession of the land should be 

-changed into a perpetual right of occupation.”  It  is true that 
(p  N.-W. P., H, 0. Eep., 1866, 12, (2) (1899) I. L. R., 21 All, 4.06,
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PlTlBATI.

1907 this was a case in which a tenant held under a lease which had
“ expired by the time the suit was brought, but the principles laid

B V V K  a i V Q- S  jr /  . ,  f,
down appear to us to apply with equal force to the cape betore 
us. There is no doubt that the learned advocate for the appel
lants has felt all these difficulties which surround his position, 
and that they have led him to adopt the argument that the ap
pellants were not tenants, but licensees holding under a license 
from the predecessors in interest o f the respondent. This view 
of the case was never raised in the Court below. The deposition 
of Budh Singh himself to which we have already referred is 
opposed to such a view, and it is a view which up to the present 
has not found favour in this Court (Of. Punna v. Nazir B im nn, 
Weekly Notes, 1902, p. 60).

The view which we have taken, i.e. that the plaintiff is 
land-holder and the defendants are tenants at will whom she 
seeks to eject on the ground that they are no longer required tdf 
and do not, perform the services for which they obtained their 
holding, renders it almost unnecessary to consider the third plea, 
but after considering the evidence we do find that on more than 
one instance the defendants have challenged plaintiff's title, thus 
giving her a cause of action and a right to call upon the Civil 
Courts to eject the defendants.

W e accordingly dismiss the appeal, but under the special 
circumstances direct that each party bear his own costs through
out. This order of ours is without prejudice to the rights, 
whatever they may be, acquired by the appellants under their' 
purchase in June 1903, should they hereafter proceed to partition.

Appeal dismimcL
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