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for a long term of years, and wlio therefore had nothing to put 
Mm on. iaquiry, might fiad at tlie expiration of the term of hî  ̂
lease that a consideiahle portion, it may be, of his property hafd 
passed out of his hands by a trespasser taking possession of it 
without his knowledge. We are quite unable to appreciate the 
reasoning of the learned Judges who decided the latOiSt case in the 
Calcatta High Court, namely, Gohinda Wath Shaha v. B w ja  
Kantha (1). We are of opinion that the decision of the Court 
below was right and we dismiss this appeal with costs.

Af-peal diar^iissed.

Before Mr- Jiisiice Bancrji.
G H A S I T I I j I B I  a n d  o t h b s s  (JX lD aM B SX -liE B T O iis) V. A B D U L  S A M A D  

( D b o e b e - h o l d e k )  xy-D L I A Q A T  H U S A I N  ( A p c t i o n - t u i i c h a s k b ) .®

Ciml Procedure Oode, soclions 103, 310 and 588 (8)— Ordfii' refusing 
vestore an ap^licaliun, imder scclion 31U wldok had been dismissedjhr 
iefault ofajppoarmoB,
SeZtJ that 11) appeal Uo9 from an ordor refusing to I'cstorc to tlie fllo of 

ponding appUcations an appliofliiiioa uudor soction 310 of tho Code ot Civil 
.Pi'OcetluTo wliicli ki8 been dismissed for default of appenranco. Tlie prineiplo 
applied in Jwng Bahadwr T. MaUadeo £rosad (2), M)tffapji}a> V. Cf-an̂ awa (3) audl 
Sajar. Strinivasa (4), followed.

The facts of this case arc as follows - 
There was a decree against Musammat Ghasiti Bibi and others, 

in execution of which the property of the judgment-debtors was 
sold by auction on the 2lst of July 1900 and was purchased b'«-- 
one Liaqat Husain, An application under section 310 of the Code,5̂  
of Civil Procedure was presented by one Kallu^ who doBcrihei:] 
himself as the agent of two of the judgment-debtorS; praying 
to have the sale set aside. The aucfcion-purohaser resisted this 
application, and the 15th of September 1906 was fixed for hear
ing. On that date the applicant did not appear, and consequently 
the application was rejected for default of appearance. *On the 
SOlih of September 1906 Ghasiti Bibi made an application to the 
Court asking for the restoration of the case. This application 
purported to have been made under section 103 of the Oode of

« First Appeal No. 343 of 1906. from a decree of Babu Prasr Das SAibordln* 
ate Judge of Allahabad, dated the 26th of Novembor 1908,

[1) (1899) I. h. K., 26 Calc., 460.
[S) (1903J1. L. E., 81 Calc., 207.

3) (1885) 1.1/, E., 10 Bom., 438.
4) (1888)I.L .B ., H  Mad., 819.
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‘ from this order the judgment-debtors appealed to the H igh Court. ohasiti^
Dr. Tej Bahadur Sai^ru, for the appellants. B ib s

Mr. Karamat Husain, for the respondents. Abdto

BanebjI; J.—A  preliminary objection has been raised by Sahab.
the learned counsel for the respondents to the effect that no appeal 
lies in this ease. For the purpose of determining this objection 
it is necessary to state the circumstances under which the appeal 
■was filed. There was a decree against Musammat Ghasiti Bibi 
and others, in execution o f which the property of the judgment- 
debtors was sold by auction on the 21st of July 1906 and was 
purchased by the respondent Liaqat Husain. An application 
under secfcion 310 of the Code of Civil Procedure was presented 
by one Kaliu, who described himself as the agent of two o f the 

Judgment-debtors, praying to have the sale set aside. The auction- 
purchaser resisted this application, and the 15th of September
1906 was fixed for hearing. On that date the applicant did nofe 
appear, and consequently the application was rejected for default 
of appearance. On the 20th of September 1906 Ghasiti Bibi made 
an application to the Court asking for the restoration of the case.
This application purported to have been made under secfcion 103 
of the Code o f Civil Procedure. On the 26th of November it 
was rejected, and from this order the present appeal has been 
preferred. I t  is contended that no appeal lies from an order 
dismissing an application under section 103 unless the order is 
one by which an application to set aside the dismissal of a suit 
has been rejected and the order in this case is not an order of 
that description. The objection seems to me to be well founded.
Ib is nob denied that unless the law gives a right o£ appeal 
against any particular order, no appeal lies against such, order.
The only case in ’ which an appeal is allowed against 
an order passed under section 103 is that mentioned in 
clause (8), section 588 o f the Code of Civil Procedure. Under 
that elaus§ an appeal lies from orders rejecting applications under 
section 103 for an order to set aside the dismissal of a suit. It 
is true that under the explanation to section 647 of the Code and 
under the rulings of their Lordships of the Privy Council, proceed
ings in execution are proceedings in the suit. But it is not
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every order in a suit or execution proceeding dismissing an appli
cation under section 103 which is open fco appeal undei' section 588. 
The only order under section 103 fromwMoh an appeal is allowe^

. by section 588 is, as said above, an order rejecting an application
A b d u i  >' ’  1 • jj c •
Samad. to set aside the dismissal of a suit. The order complained oi m

this case is not an order rejecting an application to have the dismis
sal of a suit set aside. No appeal therefore lies from that order. 
In the case of an application under section 311 o f the Code o f 
Civil Procedure dismissed for default of appearance and sought to 
be restored hy an application under section 103 it was held by the 
Calcutta High Court in Jung Bahadur v. Mahadeo Prosad (1), 
following Hingappa v. Gangawa (2) and R aja  v. StTinivasa
(3), that no appeal lies. The principle laid down in these cases 
applies equally to the present case, and I  must hold that no appeal 
lies. I  accordingly allow the preliminary objection and dismiss 
the appeal with costs.

Appeal dismissed,

1907 R E V I S I O N A L  C E I M I N A . L .
May 29. _____________

Before M r. Justice Billon,
EMPEROR BUDH LAL.«

Aoi No, X L V  O/1860 (Xniian Tenal CodeJ, teoUon 411— Poaioaaiow o f  stolen 
property—Joint Hindu family —IdaUUty o f head o f  the family or manage 
ing member.
Stolen property consisting of a considerable quantity o f cloth w eigh ing 

about five maunds wore discovered on. search, by tlie police in a loclced room in a 
house belonging to and inhabited by a jo in t Hindu family composed o f  a 
father, son and grandson. The son was found to be the managing member o f 
the family, and the key of the room in which the stolen property was found 
was produced by him. The circumstances were such that it  was very improb
able that the cloth could possibly have been placed whoro it was found with" 
Out the connivance of some or all o f the members o| the family. MeM  that 
under the above circumstances the conviction o f  the managing membei* o f  
the family under section 4H  of the Indian Penal Code was a proper convic* 
tion. Queen'Smja'i-ess v. Sang am Lai (4i) referred to.

T he facts of this case are as follow s:—
Three bales of cotton cloth had been consigned by a firm in 

Cawnpore to a shopkeeper at Jalaun, of which only two arrived
• CriminalJRevision No, 215 of 1907. 

a )  <1903) I. L . R,, 31 Calc., 207. (3) (1888) I. L. R., 11 Mad.. 819.
(2) (1886) I, I|, R., 10 Bom,, 433. (4) (1898) 1 . R . ,  15 4]],, i p .
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