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before 8vj‘ &eorr/e K m x, Acting CJdefJmf4oe, and Ifr . Justice 
Mclards.

BETI JEO (Petxtioheb) v. SHAM BIHAIil LiL (Opposite Paety) *
Oivil Procedm'e Code, section 108—Decree ex ^axtd'-'AppUiiation to sei aside , 

iec'i'es—MigM of rep'esentatim to conUnus j.)rooeedings initiated ly  

defendant.
Where proceedings under section 108 of tlio Code of Civil Procedui’e liave 

beea initiated by the defendant the legal repvaseutative of the defendant ia 
entitled to continue such proceedings. Janhi Frasad v. StiMrani (1) 
distingviished. Ganodu Fn/sad v. Shib Ifarain Jf«7i:piyee (2) referred to,

Musammat Dinii Knnwar^ againsfe whom au ex parte decree 
had been passed on the 19ih o f March 1006  ̂applied on the 18th 
of 190G under soction 103 of the Code of Civil Procedure to 
have the e3i parte decrse set aside and the case restored. The 
plaintiff filed objections, alleging that the applicant had died on 
the day when her application was filed and that for this and othei 
reasons the application should fail. On the 19th May 1900 the 
original applicant’s daughter Musammafc Bebi Jeo was brought 
on to tlie record in place o f her mother. On the 9th of June
1906 the Subordinate Judge dismissed the application, holding 
that it could not be proceeded with after the death of Musam­
mafc Duni Kunwar. Musammat Beti Jeo appealed to the High 
Court.

Messrs. W. Wallach, and M. L. Agarwala and Munshi 
GuUari Lai, for the appellant.

The H on’ble Pandit Smidar Lai and Munshi Qohul Prasad^ 
for the respondent).

K nox, Agtiixg C. J., and Richaeds, J.— The only questic^ 
which arise? in this appeal is whether the legal representative of 
a deceased judgment-debtor is entitled to eonfcinnc an applicafcion 
made by herpredeoessor in title under section 108 o f the Code of 
Civil Procedure to set aside an eoi pavte docree. It is urged on 
behalf of the respondent that under the ruling of Ja.nhi Fm sad  
V. SvMiram (I), the legal representative has no such right. In  
that case it was held that where a defendant had died after an 
e® parte decree had been made, his personal representative could
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• First Appeal No, 107 of 1900, horn m  order of Baliu; lahri Pmaad. 
SubordiQate Judge of Mainpuri, O.ated the 9tU of June 1906.

(1) (1899) I. L. 21 All., 274, (2) (1901)_T, L. R , 29JCalo,, 33.



nob apply undor ?!octiou 108 l>ecaiise the riglifc given nndei* ffeofcioii loor
108 is a right personal to the defendant and does not pa ŝ to his 
representative. Tins decision Avaa considered by the Calciifcta  ̂ »■
High Com’b in the oasa of Qanoclci Pr.osad R ry v. Shib N am in  hiieatiiLal, 
Mukerjeo (1). The Court would uaturally lean tov,*ard giving as 
wide a consfcrucfcion as possible to seciioa lOS so as to give the 
benefit conferred by that section on the defendant to his represen­
tative to conbest the decree passed ex parts against the deceased.
The case differs from thfi ca?e of Janki Frasad v. Bukhrani, 
because in the present case- the application wfLS made during the 
life-time of the deceased defendant to set aside the decree. She 
died before any order could bo made and the dooree-holders gave 
notice to the present appellant and, in that' senile, themselves 
brought her on to the record. Under these cireurasfcanoes it is 

i:7iinecesaary to say anything more upon the authority oit'ed iu 
support of the respondent’s proposition than that it does not; apply 
to the present case. W e allow the appeal, set aside the order of 
the Court below^ and send the case back to the Coui't below for 
proceeding according to law. Costs will abido the evoni).
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B efore M r, Jusiios Ai&matt ri»d M r. Jusiino 
EMPEROE®. PARSIDDHAN SINGH Othbhb*

A ct No. X L V  o f  1860 (Indian Penal Code), teoiion 22B~-^0riniinal JPi'OMduyo 
Code, sections 59 and 00—Besova from  lawful custody— Definition,

A private person lawfully arrested a thief in tho act of committing thoft 
and mado him over to a vilbigo chaulcidav to bo takon to tlie noarosfc police 
atafcion. On the way to the police station three persons soiacdthe cliaukitlar, 
and the tliief made hin oscapo. Held thJifc tho rcscuors vveve rightly couvictod 
under soction 225 of the Indian I’cnal Code. The arrest of tho thieC having 
Imen in the first instance Ifiwful, tho roquireracnts of aoction 89 of tho Codo 
of Criminal Procedure were sufBcicntly complied with by tho pevsou atrosting 
sending him to the police station in the custody oP the chaukitUr, Qmen* 
Sm presi v. Fotadu (2) foUosved. King^Emperor v. Johri (3) referred to.

T h e facts out of which this case arose were as follows; One 
Mahabir caught a man called. DukH in the act of stealing his jack 
fruit. Maha-bir arrested .Dakhi and made liim over to the village

* Criminal Revision No, 188 of 1907.
(1) (1901) I, L. 11., 29 Cale., 33. (S), (ISSSj.l. L. U., 11 Mad., 48o.

(3’);(1901) I. L. li., 28 AH., 260.
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