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Beapore 8ir Qaorge Knox, deling COlief Justice, and Mr Justics
Richards.
BETL JEO (PrriTioNrt) ». SHAM BIHARIL LAL (Orrosrrm Papry)®
Civil Procedure Code, seclion 108~=Dacres ex parte— dpplication fo set aside
decrea—Right of representative fo conlinue proceedings initiated by

defendant.
Where proceedings under sostion 108 uf the Code of Civil Procedure have

besn initisted by the defondant the legal represontative of the defendant is
ontitled to conbinue sueh proccedings. Jaaki Prasad v. Sukhrani (1)
distinguished. Ganode Prasad Roy v. Shib Nurain Mulkerjee (2) referred to.

Musanmar Duni Kunwar, against whom an ex parte decree
hiad heen passed on the 19th of March 1906, applied on the 18th
of April 1906 under soction 108 of the Code of Civil Procedure to
have the ¢z parie decrze set aside and the case restored. The
plaintiff filed objections, alleging that the applicant had died on
theday when her application was filed and that for this and othe:
reasons the application should fail. On the 19th May 1906 the
original applicant’s daughter Musammat Beti Jeo was brought
on to the record in place of her mother, On the 9th of June
1906 the Subordinate Judge dismissed the application, holding
that it could not be proceeded with after the death of Musam-
mat Duni Kunwar. Musammat Beti Jeo appealed to the High
Court.

Messrs. W. Wallach, and M. L. Agerwale and Munshi
Gulzari Lal, for the appellant.

The Hon’ble Pandit Sundur Lal and Munshi Gokul Prasad,
for the respondent. _

Kxox, Acrixe C. J., and Ricasrs, J.—The only questic,,
which arises in this appeal is whether the legal vepresentative of
a deceased judgment-debtor is entitled to continue an application
made by herpredecessor in title under scetion 103 of the Code of
Civil Procedure to set aside an e parte decree. It is urged on
behalf of the respondent that under the ruling of Jinlki Prasad
v. Subhrant (1), the legal vepresentative has no such right, Tn
that case it was held that where a defendant had died after-an
ew parte decree had been made, his personal representative could
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not apply under ccction 108 hecause the right given nnder section
108 is a right personal to the defendant and does nob pass to his
representative. This decision was considered by the Caleatta
High Court in the case of Gunodue Prasad By v. Shib Narain
MHukerjee (1). The Court yould naturally lean toward giving as
wide a construetion as possible to section 108 so as o give bhe
benefit conferred by that section on the defendant to his represen-
tative to conbest the decree passed exw parie against the deceased.
The ease differs from the caze of Janki Prasud v. Sukhrani,
because in the present case the applieation was made during the
life-time of the deceased defendant to set aside the decree. She
died before any order could ho made and the decree-holders gave
notice to the present appellant and, in thab-sense, thomselves
brought her on to the vecord. Under these circumstances it is
~wnnecessaty to say anything more upon the authority eited in
support of the respondent’s proposition shan that it does not apply
to the present case. e allow the appeal, set aside the order of
the Court below, and send the casc back to the Court below for
proceeding according to law. Costs will abide the event.

REVISIONAL CRIMINAL.

Befara Mr. Justics Aikman and Mr. J ustice Griffin.
EMPEROR v. PARSIDDHAN SINGH AXD oTHER8.®
det No. XLV of 1860 (Indian Penal Coda), section 225-—=Cpriminal Proceduss
Cods, sections 89 and 60—Rescus from lawful custody-— Definttion.
. A private person lawfully arrested a thief in the net of committing theft
and made him over to a village chaukidar to he takon to the noarest police
station, On the way to the police abation three persons sviedthe chaukidar,

and the thief made his cscape. Hold that tho resenors wore rightly couvieted =

under saction 225 of the Indian Penal Code. The arrest of the thief having
buen in the first ingtance Inwful, the requirements of section 89 of the Code
of Crimina) Procedure were sufficiently complied with by the person srresting
sonding him to the police station in the eustody of the chaukidar, Qusans
Emproas v. Potadu (2) followed, King-Emperor v. Jokri (3) reforred to.
THE facts out of which this case arose were as follows: One
Mahabir caught & man called Dukhi in the act of stealing his jack

fruit, Mahabir arrested Dukhi and made him over to the village

® ({riminal Royision No. 188 of 1907,

(1) (1901) L L. R, 20 Cale., 33, (2) (1888),1. L. R., L1 Mad, 46u,
(3),(1801) L L. R, 28 411, 260,
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