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under seelion 426, Indian Penal Code. The fine, if paid will be
refunded. I have now to deal with the rule which was issned to
Mehdi Hasan by this Court on the 19th of April 1907 ealling
upon him to show cause why his couviction should not e altered to
one under seetion 167 of Act No. Iof 1900. I am clearly of
opinion that that section is even less applicable to the facts of this
ease than section 426, That section deals with offences against the
person and has nothing to do with offences against property. This
i clear from the section itself, Were any authority needed I
would vefor to King Emperor v. Patan Din (1) as exactly in
point.  Tho rale is dischavged.

APPELLATE CIVIL,

Before Mr, Justice Baneryi.

BAKHIWAR MAY (Pratyeirr) », ABDUL LATIF (DEFENDANT), ¥
il Procedurs Code, section 424— Suit against public officer —~Suit fo racover

arbieles seized by police during o search.

The plajutiff sued to recover from the dofendwng three account books
which he allaged that the defendant, a Sub-Inspeetor of Polica, hadscized during
u search, apparently in pursuance of the provisjoas of seetion 165 of the Code
of Criminak Procedure, of the plaintiff’s house. Huld that the defendant, if ho
seized the books, which was denied, did so in his capicity as a police officer,

~ond, that the suit was not maintainable in the absence of tho notbice prescribed
by section 424 of the Code of Civil Procedwrs, Mukammad Saddig Ahmad
v. Penna Lal (2) distinguished, Jogendra Nath Boy Buhadur v. Price (3)
reforred to, '

Tum plaintiff in this case sned for the recovery of thres
account hooks. He alleged in his plaint that the defendant, who
was a Sob-Inspector of Police, had searched his house and
carried away these bonks amongst other property, and that at the
trial of the ense agaiust the plaintiff the Sub-Inspector was asked
to produee these books, but refused to do so, stating that he had
not taken them. The Court of first instance (Munsif of Deoband)

dismissed the suit upon the ground that the notice prescribed by

a
# Socond Appeal No. 1240 of 1905, from » decrec of G. C. Badhwar, Esq,,
Additional District Judge of Suharsnpur, dated the 24th of November 1905,
" confirming 2 decree of Pandit Knuwar Bohadur, Munsif of Deobund, dated

sthe 14th of Septemher 1305,

1) Weekly Notes, 1905, p. 19, (2) (1903) 7. T.R,, 26 AlL, 220,
- '(8) (1897) 1 L. R,, 24 Cale,, 554,
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section 494 of the Code of Civil Procedure had not heen served
upon the defendant, and on appeal this decree was confirmed by
the Additional District Judge. The plaintiff appealed to the
High Court.

Babu Sotys Chandra Mukerji, for the appellant.

Mr. A. E. Ryves, for the respondent. 4

Baxeryx, J.—The suit out of which this appeal has arisen was
hrought by the appellant against a Sub-Inspeetor of Police for
recovery of possession of three account books. It has been
dismissed on the ground that the notice required by section 424
of the Code of Civil Procedure was not served on the defendant
before instifution of the suit. The allegations of the plaintitt
are these. The defendant in his eapacity as a Sub-Inspector of
Polies searched the plaintiff’s house and carried away several
articles including jewellery and these account hooks ; that at the
trial of the case he was asked to produce the account books, Dut
he refused to produce them, alleging that he had not taken them.
The present suit was therefore hrought for recovery of the
account books, Tt is clear on the plaintiff’s own allegation that
when the defendant searched the plaintiff’s house he did so in the
capacity of a public servant. In seizing the account books
(assuming that he seized them) he also acted in the same cap-
acity apparently in pursuance of the provisions of section 165
of the Code of Criminal Procedure. The suiti is therefore a suil
against a public officer and in respect of an act purporting to
have been done by him in his official capacity, and the defendant
was entitled o a notice under section 424 of the Code of Civil
Procedure. This case is distinguishable from that of Muham-
mad Seddig Ahmad v. Panna Lol (1) to which the learned vakil
for the appellant referred. The circumstances of that case are
quite different, the defeudant having acted in that case, not in his
capacity as a public officer, but illegally and in bad faith, The
case more in pointis that of Jogendra Nath Roy v. Price (2),
in which it was held that & notice was necessary under similar
circumstances, I dismiss the appeal with costs.

Appeal dismissed,
(1) (1903) LL.R, 26 AIl, 220,  (2) (1897) L. L. R , 24 Cale, 584,



