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head-man. The order o f the Dlsfcriefa Magistrate dismissing the
applioant is an executive order, anti ho is the order directiBg the 
'[X)lice to watch his conduct. This latter order was apparently 
jiasBad by the District Magistrate as the executive head of the 
polic‘0. I  am unable to hold that the order iimde by the District 
Magistrate 0121 be regardefl as proceeding'^ of ftn inferior Crimiual 
Court within the meaning o f section 435 of the Code of Criminal 
Procr-dure. The portion of the order of the Subordinate Magis
trate of which the applicant complains was, as pointed out above, 
clearly not a jndicial order. The applic.iti’<n to this Court for 
revision of that order and of the order of the District Magistrate 
is not therefore maintainable. T accordingly dismiss it.

Sefora Mr. Justice Dillon,
EMPEllOU V. MEHDI HASAN. *

}Let No. 2,'Ij V  Ilf ISOO (Indian Voml CoS>c'jftie(4ionŝ 2̂'̂ , 4i2(!i'~-~DeJinifion~- 
MisaJiUf-^dot (Loeal) No. P. m d  OiiM Mu/liniptilifies
A(<i), sdet iim 107.
(Jiirbaiu cattle belonging'to oue M. H. upon, various occasions when ia 

cliargo of a gtn'vant of M. H, sfcrajodj or were driven, into the Government 
Q-ardcns a.t Saharanpnr and. tliorfi canscd damage. Rohi thn.1: M. H., could 
notoutlie^ie fac.ts he convicted of tlia ofEence of mischief. Fories f.Q-ris7i 
Cli.unier BJinf/aolKtrJoe (I) and 'Mmijress v. Bai Hnya (2) followed, K slA  
also tliat section 167 of the Mtmici pftlities Act, 1900, did not apply, tliat 
section buing one d(3allng’ witb oifGuces against, the person. 'King Umperor v, 
jpatmi Din (3) followc<3.

Ok the lofch of October 1906 certain cattle belonging to one 
Mehdi Hasan \vere found straying in tbe Government Gardens 
at Saharan pur and were sent to the pound. As the cattle had done 
considerable damage, and as it was not the first time that these 
cattle had been found trespassing in the Government Gardens, 
proceedings were taken against their owner under eecfcioa 167 of 
the Municipalities Act.’  These proceedings ended in the convic
tion of Mehdi Ha-an under section 426, and he was fined Ks. 25. 
Mebdi Hasan applied to the Sessions Ju^ge to revise this order, 
and the Judge referred the oa^e to the High Court under the pro
visions of pection 438 o f  the Code o f Criminal Procedure. JTotice 
wa  ̂also issued to Mehdi Hasan to show cause why his conviction

* Criminal RoferencQ No. 157 of 1907.
(1) (1870) 14 W, R., 81. (2) (1883) 1. L. E., 7 Bom., 126.

(8) Weekly Notes, 1906, p. 19.
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slioiild not be altered to one uador section. 167 o f Local Acb
No. I  of 1900.

Mr. M. L. Agarwala, in support o f the rofereace.
u lfS  The Assistant Government Advocate (Mr. W. K. Porter)

for the Crown,
D illo h , J.—This is a reference by the Sessions Judge of 

Saharanpur recommending that the conviction and sentence piiBsed 
upon one Mehdi Hasan under section 423, Indian Penal Code, be 
set aside. Syed Mehdi Hasan was prosecuted before a Magistrate 
of the first class, Saharanpur, under section 167 of theMnnicipali-’ 
ties Act No. I  of 1900. That section punishes the wilfully letting 
loose any horse or other animal so as to cause, or negligently allow
ing any horse or other animal to cause injury, danger, alarm or 
annoyance to any perBoii, or Bufeing any ferocious dog to beat 
large without a muzzle. The facts of tliis case arc these ;—On the” 
morning of October 13th, 1906, a number o f cattle including Bra- 
mini bulls, cows and calves, were foi\n.d straying in the Govern
ment garden. They had done a considerable amount of damage and 
were sent to the pound. They were the property of Mehdi Hasan, 
or at all events the cows and calves were his property. It  is dear 
that this was not the first time tbat these cattle were found trespass
ing in the garden. Mehdi Hasan admits this, but pleads thab the 
fault lay with his servant. The prosecutioo, which had been started 
with the sanction of the Chairman of the Municipal Board, 
ended in a convicfcion under section 426, Indian Penal Code, and 
fine of Rs. 25. On the record being received in this Court; notice 
was issued to Mehdi Hasan to show cause why his conviction 
under section 426 should not be altered to one under section 167 
of Act No. I  of 1900. In my opinion there can bo no doubt that the 
conviction under section 426, Indian PenuA Code, is bad. From 
the provisions of section 425, Indian Penal Code, which defines 
mischief, it is clear that there must be an intention to eanso 
wrongful loss or damage. There is no evidence in this case that 
Mehdi Hasan caused the cattle to go into the garden at all much less 
that such was his intention. Following the rulings in M ajor Forhes 
V. Gfrish Chunder Shuttaokarjee (1) and JSmprem v. Bai Baya\
(2) I set aside the conviction and sentence of Mehdi HasaJ 

(1) (X870) 14 W. 31, (2);(1888)’ I. h. 120,
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under seeMon 426, Inrlian Pm al Coda. Tlie fine, if paid will be 
refunded. I  have now to deal with the rale which was issued to 
Mehdi Hasan by this Courb on the 19fch o f April 1907 calling 
upon him to show cause why hifl eooviotion should not be altered to 
cue under section 167 of Act No. I  of 1900. I  am clearly of 
opinion that that section is even less applicable to the facts of this 
case than section 426. That section deals with, offences against tlie 
person and has nothing to do with offences against property^ This 
IB clear from the section itself. Were any authority needed I  
would refer to King Emparor v. Patan B in  (1) as exactly in 
point). The rule is discharged.

1907

A P P E L L A T E  C I V I L ,

21 efor3 Mr, Jiisiice ^anerji.
BAKHTWAIi MAL (Pj.aintite) ABDUL LATIP (Dsfendaht). #

C m l  ^ roooch tre Codof seoUon4iZ‘lL~-Sii,U against ^uhlio o f f i o m ' S u i t  f s  TBeQve.r 
(iH'tioles se iz ed  hy p o lic e  during a search .

The plaiutifE suod to rec.ovoi: fvom tlie dufundlut tlirea account books 
which he allogodthat fcho defeudant, a Sub-Iaspectoi.‘ of Policojhudsflizod during 
a search, apparently ia pursuance of the provisioas of seefcion 165 o f fche Code 
of CrimimiH’rociaduro, of the plaiatiffi'a house. Eelil that tho defendant, if he 
seized the books, which was douied, did ho in his capacity aa a police officer, 
and that the suit was nob maiutainahlc iu the sihseivco of tho notice pi'escvihed 
by section 424 of the Code of Civil Procedure. MtOimnmail SaMiq^ Ahmad 
V. Fanna Lai (2) distinguished, Jogendra N'ath Boy Bahadur v. JPrice (3J 
referred to.

T he plaintiff in this case sued for the recovery oftliree 
account books. He alleged in his plaint that the defendant;, who 
was a Sub“Inspecbor of Police, had searched his house and 
carried away these books amongst other property, and that at the 
trial of the case against the plaintiff the Sub-Inspector w as asked 
to produce these books, but refused to do sô  stating that he had 
not taken them. Tho Court of first instance (Munsif o f Deoband) 
dismissed the suit upon the ground that the notice prescribed by

® Socond Appeal No. 124.0 of 1905, from a decree of G. C. Badhwat, Eaq., 
Additional District Jvidgo of Suharaupur, dated the S4th o f Jfovember 1905, 
confirming a dccree of Pandit Kntiwar Bahadur, Munsif of Deoband, dated 
,the 14ith of September 1905,

n )  Weekly Notes, 1905, p. 19. (2) (1903) J. L.E., 26 All,, 220.
(3) (18£)7) I. L. If., 24 Calc., 584.
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