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Ohakarbati v. The Official Liquidator, Go tton G-inmng Com-' 
pany, Limited, Gawnpore (1). I  am asked to infer from this 
ruling that a decree passed on a Sunday should be held null and 
void. No such inf ere ace, in my opinion is warranted. TTor the 
respondents it is conteoded that the Court of first instance indis­
posing of the ease on a Sunday committed a mere irregularity, 
which is covered by the provisions of section 578 of the Code of 
Civil Procedure. The prooeediogs were held on the Sunday by 
consent of parties. I  am of opinion that under these circumstances 
the Munsif iu disposing of the case the same day committed merely 
an irregularity. It  is not shown that this irregularity affected 
the merits of the case or that the Mansif had no jurisdiction.

In  a case of Wnunto Ram Ghatterjee v. Protah Gh^nder 
Shiromonee (2), the objection taken .was against the admission 

, of a plaint on a Sunday. The objection was overruled.
I  dismiss the appeal with costs.

dismissed.

R E V I S I O N A L  C R I M I N A L .

Before M r. Jkatico Sanerji.
In  a'HB M a t ie u  ob  s h e  t e x i t io n  ob DAMMA. *

Criminal Froocdmrs Code, section 4&^--ItevinQn~IiIxee'it,Uve order—~.Oyder o f  
D istrict Magistrate dismissing Jbead-man,

Held that an order passed by a Districfc Magistrate under Llie rules framed 
by GoTfornmcat -under sGcfcion 43 (3) of the Code of Criminal Procedure is an 
executive order and not subject to tlio revisional powers of th.e High Court.

I k this case proceedings were instituted against one Damma 
imder section 110 of the Code of Criminal Procedure. The 
Magistrate before whom those proceedings were, after holding an 
inquiry, discharged Damma imder section 119 of the Code. At 
fcko same time he directed that the record of the case be laid before 
the District Magistrate with the request that Damma, who was 
the head-man of his village, might be removed from his office  ̂
and that the District Magistrate might, if necessary, direct the 
police to watch the movements of Damma. The District Magis­
trate accepted the Deputy Magistrate’s recommendation and dis­
missed Damma from his post as head-man and also directed the '' ■ ■.. - . ■ - . . — ■ . . _ ...  ............ .

* Criminal Bevieion IJo, 14*3 of 1907.
(1) (1887) I . L. E„ 9 AIL, 366. (2) (1871) 16 W. II, 0. 230.
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X807 police to watch and report) upon his uiovcnitsrrbs. Damiuu applied 
to the High Court in revision.

Mr. R. Mtdcumso-n, for the iipplicant.
The Assistant Government Advocate (Mr. If. K. l^orUf), 

in support of the order.
Bakebji^ J.—This its an application for the revislou of an 

order passed by Babu kSiirajbban Prasad, Magistrate ot‘ tlio firab 
clasH of Eatehpur. The learned Assistant Government Advot-ate 
raises a preliminary objection that the application is not main­
tainable under the Code of Crimiual Procedure. The facts were 
these .-—Proceedings were instituted against ihe applicant Dain- 
ma under section 310 of the Code of Oriminal Procedure, The 
Magistrate after holding an inquiry diijcharged Damma under 
section 119 of the Codo. At the same time he directed the 
record of the case to he laid before the District Magistrate with^ 
the request that Damma, who was the head-man of the village, 
might be removed from that office  ̂ and that the Diet dot Magis­
trate might, if necessary, direct) the police to watch the movements 
of Damma. Mr. MdlconiBon who appears for the applicant in­
forms me that it is this order relating to the dismissal of Damma 
from the office of head-man and to bis conduct beiog watched by 
the police that he complains of. I  may mention that upon the 
papers being laid before the District Magistrate he made an order 
dismissing Damma from the office of head-man uud direeting 
the police to watch and note the acts of Damma and make a 
report, if necessary, to him. It is clear that the order is an 
executive order passed by the District Magistrate in his 
executive and not in his judicial capacity, Whon th o subordinate 
Magistrate who heard the case under gection J JO o f the Code of 
Crimina'l Procedure ordered the discharge of Damma, that case 
came to an end. In directing the papers"of the case to be laid 
before the District Magistrate with a certain recommendation he 
did so, not in his capacity o f  a Criminal Court, but as a 
subordinate of 1/he District Magistrate, with a view that the 
District Magistrate might, if he thought fit, take action against 
the head-man of the village. The rules framed by the Local 
Government under section 45 (3) of the Code of Criminal Vm4 
oedure authorize a Districti Magistrate to appoint and dismiss ^
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head-man. The order o f the Dlsfcriefa Magistrate dismissing the
applioant is an executive order, anti ho is the order directiBg the 
'[X)lice to watch his conduct. This latter order was apparently 
jiasBad by the District Magistrate as the executive head of the 
polic‘0. I  am unable to hold that the order iimde by the District 
Magistrate 0121 be regardefl as proceeding'^ of ftn inferior Crimiual 
Court within the meaning o f section 435 of the Code of Criminal 
Procr-dure. The portion of the order of the Subordinate Magis­
trate of which the applicant complains was, as pointed out above, 
clearly not a jndicial order. The applic.iti’<n to this Court for 
revision of that order and of the order of the District Magistrate 
is not therefore maintainable. T accordingly dismiss it.

Sefora Mr. Justice Dillon,
EMPEllOU V. MEHDI HASAN. *

}Let No. 2,'Ij V  Ilf ISOO (Indian Voml CoS>c'jftie(4ionŝ 2̂'̂ , 4i2(!i'~-~DeJinifion~- 
MisaJiUf-^dot (Loeal) No. P. m d  OiiM Mu/liniptilifies
A(<i), sdet iim 107.
(Jiirbaiu cattle belonging'to oue M. H. upon, various occasions when ia 

cliargo of a gtn'vant of M. H, sfcrajodj or were driven, into the Government 
Q-ardcns a.t Saharanpnr and. tliorfi canscd damage. Rohi thn.1: M. H., could 
notoutlie^ie fac.ts he convicted of tlia ofEence of mischief. Fories f.Q-ris7i 
Cli.unier BJinf/aolKtrJoe (I) and 'Mmijress v. Bai Hnya (2) followed, K slA  
also tliat section 167 of the Mtmici pftlities Act, 1900, did not apply, tliat 
section buing one d(3allng’ witb oifGuces against, the person. 'King Umperor v, 
jpatmi Din (3) followc<3.

Ok the lofch of October 1906 certain cattle belonging to one 
Mehdi Hasan \vere found straying in tbe Government Gardens 
at Saharan pur and were sent to the pound. As the cattle had done 
considerable damage, and as it was not the first time that these 
cattle had been found trespassing in the Government Gardens, 
proceedings were taken against their owner under eecfcioa 167 of 
the Municipalities Act.’  These proceedings ended in the convic­
tion of Mehdi Ha-an under section 426, and he was fined Ks. 25. 
Mebdi Hasan applied to the Sessions Ju^ge to revise this order, 
and the Judge referred the oa^e to the High Court under the pro­
visions of pection 438 o f  the Code o f Criminal Procedure. JTotice 
wa  ̂also issued to Mehdi Hasan to show cause why his conviction

* Criminal RoferencQ No. 157 of 1907.
(1) (1870) 14 W, R., 81. (2) (1883) 1. L. E., 7 Bom., 126.

(8) Weekly Notes, 1906, p. 19.
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