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further right giv6n them by section 411 proceeded to exooute the 
decree to the extent of the court fees against fclio property df Rah-^ 
mat-iillah. Eahmat-ullah was iii poH^ession of the house irii 
question, hut subject to a moi’tgage which he had alj'oady croated 
in favour of the assignor of the plaintiff. In elTcct we nre ask6d 
to say that fchzs decree in favonr of Government can be exoouted 
against property which Rahiuat-ullah had not. A ll that could be 
sold in execution of the decree was tho house suhjeot to tho mort" 
gage. As a matter o£ fact at the time of the sale tho mortgage, 
in favour of the assignor of the plaintiff was duly notified and 
Government only asked for execution Biihject to tho mortgage.

‘ Government had no charge whatever on the property of Eahmat- 
ullah. All they had was tho rights of a preferred creditor, that 
is, a creditor taking priority over all other imscoiired criHlitorii. 
I t  seems to me that it is quite clear tliat thin appeal Ought; to ^  
dismissed. It is unnecessary for me to deal with tho earfo of TAe 
Collector o f  Moraclabad v. MuhammcLd I'Jaim Khan, I  en
tirely agree with the remarks made by the other members of the 
Court.

By the Oowi.—-The order of the Conrt is that tlie appeal be 
dismissed with cost,̂ .

Av])eal dismissed.

A P P E L L A T E  C I V I L .

Before Sir John Stanley, Kniffld, Chief htstwe and M r. JudioD Sir WilUatn
SurkUL

RAN SINGH AND OUHEBS (DXilBNDAKIs) ih SOBHA RAM 
Kindu law—J'oini Sindu fam ily— Lialility o f sons in reaj;)4et o f  a mort

gage executed ly the father—'Mxemftion o f  som' inleresi— Subsequent suii 
against sons for share o f  delt payable hy thorn—Liniiiaiion—Ast Wo, X V  o f  
1877 (Indian Li'initation A ct), schedule I I ,  articjlos 147,132,120.

Certain joint ancestral property was mortgagod by tho houd of tho family 
first in 1883 and again in 18f)3. Subsequenily tho second mortgigeorudaoincd 
the first mortgage. Tho second mortgagee then aued to rcjcovor tho amount 
due on both mortgagOB by sule o f tho mor .giiged propux'ty, and obtained 
a decree in March 1895 and an order absolute for ealo on this 25fch o f Octobur 
1897. To this suit the sons and grandsona of tlxo mortgagor wuro not made 
parties. The sons and gvimdsous of the mortgagor stAOd for hM  fibtuined^a 
decree exempting their interest in the mortgaged proj)wty from the operation^

* First Appe tl No. 193 of 1905, from a decree of .Pandit: Girraj Kiaho: 
|)atti, Subordinate Judge of IŜ orridabiia, dated tl»o IQtli of IJeoember 1^04,



of the mortgagee's decroe. The mortgagee then sued the sons and grandsons 190?
to recover from them a proporfcionatG part of the amounts due on his mort- --------- -------- -
gages. This suit was justituted on the 6th of April 1904, Sin Qh

. Held that the mortgagee’ s suit ag-ainst the sons and grandsons of the Sobda Eam, 
mortgagor was maintainAhlo, un.i that it was not barred by limitation, the 
r\il& appliciblo-being «ith«i: article 147 or article 132 of the second schedule 
to the Indian Limit:ition Act, 1877.

JBadri Prasad v. JMadan Lai (1), Maliaraj Singli v. Balwani Singh (2) 
and M'uhammad AskaH x. Badhe S,ain Singh (3) distinguished. Dliaram Singh 
V. Angan Lai (4) and Ariaiudra v. JDorasami (5) followed.

T h e  facts out of which this appeal arose are as fo llow s :—
One Badan Singli, father of the first three defendants and 

grandfather of the other four  ̂ in July 1882 mortgaged certain, 
property-to Khetal Das and another. On the 24tli August 1893 
Badan Singh mortgaged the same property to Balak Ram, father 
of the plain till Sob ha Ram, to secure the sum o f Rs. 2,000. Sub- 

-sequently Balak Ram obtained a decree by which, under the 
direction of the Court, he, by paying Rs. l,858'3-3, redeemed 
the prior mortgage of Khetal Das and so under the provisions of 
section 74 of the Transfer of Property Act acquired the position 
of first mortgagee on paying the Rs. 1,858-3-3, payment of 
which is admitted.

Balak Ram then instituted a suit against hie mortgagor 
Badan Singh to recover the amount due on his mortgage of 
August 1893, and also to recover the sum he paid to redeem 
the prior mortgage, and for sale of mortgaged property in default 
o f payment. He obtained a decree for sale in March 1895 and 
an order absolute for sale on Oclober 25fchj 1897, The only 
person impleaded as defendant in that suit was Badan Singh; his 
sons and grandsons were not made parties to it. Then Ran Singh 
the son of Badan Singh, and his two brothers and four nephews 
instituted a suit against Balak Ram to have their interest in the 
ancestral property exempted from sale on thfe ground that they 
had not been impleaded as parties in Balak Ram’s suit although 
he knew of their existence. They obtained in April 1902 a decree 
declaring that their f  interest in the mortgaged property was not 
saleable in execution of the decree which had been given against 
their father and grandfather Badan Singh. Thereupon the
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1907 present suit was iustituted by Sobba Ram, son of Balak Earn,
"e a ^ S is^  against the successful plaintiffs in tie suit last mentioned to 

V. recover the Bum  of Es. 5j468-3~3 said to lie due on Badan Singh’s-" 
mortgage and in defaulti for Male of tlie | interesf. of the defendants 
in the mortgaged property which had been released in compliance 
with the decree o f April 1902.

In  the written statement the plea was taken that the suit was 
barred by section 13 and section 43 o f the Civil Procedure Code 
aud also that it was barred by limitation. It was also pleaded 
that the debt which formed the consideraLiou for the mortgage in 
suit was not contracted for the benefit or necessity of the family, 
but was contracted for immoral and unlawful purposes.

The lower Court (Subordinate Judge of Moradabad) held 
that the suit was not barred by either section 13 or secbion 
43 of the Code of Civil Procedure, and also that it was not 
barred by limitation. It held that the limitation period appli
cable was 60 years. The Court further held that the money 
(Es. 2,000) which formed the consideration for the mortgage 
of the 24tli August 1893 was borrowed for immoral purposes 
and was tainted with immorality. It therefore dismissed the 
plaintiff's suit so far as it was based on this mortgage of August 
1893, but gave plaintiff a decree for the amount wliich had 
been paid by Balak Kam to redeem the earlier mortgage of July 

, 18S2,
From this decision both parties instituted cross appeals, the 

plaintiff challenging the correctness of the Subordinate Judge’s 
finding as to the mortgage of August 24th, 1893, while the defen-- 
dants contended that the suit against them is barred by limita-' 
tion and that the plaintiff is not entitled to any relief. The 
present appeal is that of the defendants.

Dr. Satish Chandra Banerji aud Babu Lalit Mohan Baner- 
ji, for the appellants.

Babu Jogindro Naili GhaiidJivi, for the resjiondent.
B u ek itt , J.— This and the connected Appeal No. 70 o f 1905 

are cross appeals from the judgment o f the Siibordinato Judge o£ 
Moradabad, dated December 16th, 1904, ly  which he partially 
allowed and partially dismissed the suit of the plaintiff Sobha Ram 
ogainst the defendant Kan Singh and others.
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cr/;v It  appears tbat one Badan Siugh, father o f  tlie first three 
defendants and grandfather of the obher four, had in July 1882 
mortgaged certain property to Khetal Das and another. On the 
24.th August 1S93 Badan Singh mortgaged the same property to 
Balak Rani;, father of the plaintiff Sobha Ram, to secure the sum of 
Rs. 2j000. Subsequently Balak Ram obtained a decree, by which, 
uuder the direction of the Court, he, by paying Rs. 1,858-3-3, 
redeemed the prior mortgage o f Khetal Das and so under the 
provisions of section 74 of the Transfer of Property Act acquired 
the position of first mortgagee on paying the Es. 1,858-3-3 
payment of which is admitted.

Balak Ram then instituted a suit against his mortgagor Badan 
Singh to recover the amount due on foot of his mortgage of 
August 1893 and also to recover the sum he paid to redeem the prior

■ mortgage, and for sale of mortgaged property in default of pay
ment. He obtained a decree for sale in March 1895 and an order 
absolute for sale on October 25th, 1897. The only person im
pleaded as defendant in that suit was Badan Siugh j his sons and 
grandsons were not made parties to it. Then Ran Singh and his 
two brothers and four nephews instituted a suit against Balak 
Ram to have their interest in the ancestral property exempted 
from sale on the ground that they had not been impleaded as 
parties in Balak Rarn’s suit although he knew o f  their existence. 
They obtained in April 190^ a decree declaring that their | 
interest in the mortgaged property was not saleable in execution of 
the decree which had been given against their father and grand 
father Badan Singh. Thereupon the present suit was ia ituted- 
by Sobha Ram; son of Balak Ram, against the successful pilaintifi's 
in the suit last mentioned to recover the sum of Es. f  ̂ 4 5 8 - 0 . said 
to be due on Badaji Singh^s mortgage and in default for sale of 
the I interest of defendants in the mortgaged property which had 
been released from attachment in compliance with the decree 
of April 1902.

In  the written statement the plea was taken that the snit ŵ as 
barred by seetion 13 and section 43 of the Civil Procedure 
Code and also that iti was barred by limitation. It  was also 
pleaded that the debt 'which formed the consideration for the 
jnortgagG in suit was not contracted for the benefit or necessitj?
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1 9 0 7  of tlie fam ily  but w as contracted  fo r  inm ioral a n d  u n la w fu l 

purpose.
®. The lower Court held that, the suit was not barred hy oithor

SoBHA-RAm 23 or section 43 of the Code of Civil Procedure^ and also
that it \vas not barred by limLtation. I t  Iseld that the limibation 
period applicable was 60 years. The record does not contain aoy 
information as to the article of the Liinitatioa Act which the 
defendants contended was applicable. The Court further hold that 
the money (Rs. 2,000) which formed the consideration for the mort
gage of the 24th August 1893 was borrowed for immoral piirposeB 
and was tainted with immorality. It  therefore dismissed the 
plaintiff’s suit so. far as it was based on this mortgage of August 
lS93j but gave plaintiff a decree for the amount which had been 
paid by Balak Earn to redeem the earlier mortgage of July 1882.

From this decision both parties have instituted cross appeals, 
the plaintiff challenging the correctness of the Subordinate Juclge’s 
finding as to the mortgage o f August 24th, 1893; while the defend
ants contend that the suit against them is barred by limitation 
and that the plaintiff is not entitled to any relief. I propose first 
to take up defendants’ appeal (F. A . N o .193 of 1905). Both 
appeals were heard simultaneously.

Now the suit beiug admittedly oue to enforce the pious obliga
tion which the Hindu law imposes on a son to pay a father’ s debt 
not tainted with immorality and being, as contended for the appel
lants, a suit m i generis for which no special rule of lindtation is 
provided, the learned advocate for the appellants contends that it 
comes under article 120 of the second schedule to the Limitation 
Act of 1877, which provides a period of' six years from the time 
when the right to sue accrues. I f  this be the article applicable, there 
can be no doubt that the suit is barred. The learned advocate con
tend ed that there being contractual obligation ”  on the sons 
to pay, and the obligation being one which arose from their status 
as sons of the debtor, the only article of the Limitation A ct which 
could apply was article 120. He also contended that the same 
article applied to the claim to recover the amount paid to discharge 
the prior mortgage of July 1882. The learned advocate cited the 
■well-known case of Badri Prasad v. 3£adm  Lai (1), But thg 

Cl) (1803) I. J/.E., 1)5 All., 75.
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principal matter decided in that case is ttat a sait like the present 
can be inatifcoted against a son during the life-time of his father to 
enforce the pious obligation. The case nowhere touches on the 
question o f limitation. Nor is the limitation question anywhere 
decided in M aharaj Singh v. Balwant Singh (1) which also was 
cited. It  is also strongly contended that the reinedy against 
appellants was exhausted by the suit instituted by plaintiff^s Either 
against Baclaa Singh and that therefore this suit could not be 
maintained. Pandit SiindaT Lai for the respondent contended 
that the suit was one on the mortgage for sale of tbe defendants’ 
appellants’ interest in the mortgaged property in default of pay
ment, and that the limitation article applicable to it was article 
147 or possibly 132, as a suit to enforce payment of money charged 
on immovable property, and he also contended that the suit was 
maintainable. The learned advocate for the respondent chiefly 
relied on the case of Dharain Singh v. Angan L a i  (2). That 
case in almost every respect resembles the present case, except 
that in it no question of immorality was raised. In  it four sons 
of the debtor had obtained a decree for recovery of possession of 
four-fifths o f  the mortgaged property on the ground that they 
were not parties to the suit in which the decree for sale had been 
passed against their father. Subsequently the mortgagee institut
ed a suit against the sons to recover from them four-fifths of 
the amount due under the mortgage and obtained a decree. On 
appeal to this Court M r, Justice Banerji, who delivered the 
judgment of the Court, referred with approval to the case of 
Ariahudra v. D om sam i (3). That case was in many respects 
similar to the present case and to the case in 21 AIL, 801, men- 

' tioned above. One of the contentions in it was that the claim 
against the sons w^s one which should have been decided under 
section 244 of the Code of Civil Procedure in execution o f  the 
decree against the father. As to that question the learned 
Judges of the Madras High Court held (p. 415 of the report) that 
it (i.e,, the son’s obligation to pay the father’s debt) is an 
obligation distinct from  that created by the decree which was 
passed against the father j that if the decree debt was either illegal

(1) (1906) 1. li. 11., 28 All,, 518. (2) (1899) 1. L. 11., 21 Ml., 301,
 ̂ (3) (1888) I. U  R.. XI Mad„ 418,
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1907 or immoral the sons would be under no obligation to satisfy it,
■ Riif SikgT  though the decree against the father might be perfectly valid.

They therefore held that the question of the son’s liability couldSobha T?, 1 at
not be decided under section 244 of the Code. Further on the 
learned JiidgeS; discussing the question of limitation^ observe - 

The suit was clearly one to enforce payment of money charged 
on immovable property, and the contest was whether the charge 
was validly created by the father as against his sons. The 
claim is therefore not barred by Jiinitation. '̂’ As tu the above 
Mr. Justice Banerji observed in 21 All., 301:— “ I  agree with 
the view of the learned Judges and hold that a suit like the present 
in which it is sought to enforce against Hindu sons their pious 
obligation in respect ^ f  their father^s debts not tainted with 
immorality, is maintainable whether the debts were or were not 
secured by a mortgage and whether a decree in respect thereof 
had or had not been obtained against the father alone. ”  These 
latter observations of our learned brother have reference to the 
contention raised in the case he was considering, and which is 
raised also before us, that the suit was not maintainable because 
judgment had been recovered on the original debt, and reference 
was made by analogy to the case of joint debtors under the same 
contract. As to this argument Mr. Justice Banerji was of opinion 
that such an analogy does not apply to the case of the liability 
arising from the pious duty of a Hindu son to pay his father’s debts 
not tainted with immorality. Such liability , the learned 
Judge observes, arises not from the contract entered into by the 
father, but from the fact that he is the son of the father and that 
the debt incurred by the father is of such a nature that it is the duty 
of the son to pay it. It is a liability which the Hindu law imposes 
on the son and is independent of the contract made by his father. 
Whether the debt of the father has merged in a decree, or whether 
it subsists as a debt in respect of which no decree has been passed, 
the son is liable for it, provided it was nod incurred for immoral or 
impious purposes. ”  And further on, when considering the question 
as to whether a creditor's.remedy against the son is lost by t!ie 
omission to make the son a party to the suit against the father, the 
learned Judge observes:— "Their Lordships of the Privy Council 
have held in several well-known cases that the son’s liability for
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his father’s debt is unajfeoted by the procedure to which the ere- 1907 

ditormay have resorted against the father alone for the reQoyery ’ e ^n Sikgh 
of the debt. In  Nanom i Bahuasin v. Modhun Mohun (1) their 
Lordships said :— ‘ The decisions have for some ti me established 
the principle that the sons cannot set up their x’ights against their 
father’s alienation for an antecedent debt or against his creditors^ 
remedies fo r  their d&Us if not tainted with immorality.' I f  the 
father’s debt 'was of a nature to support a sale of the entirety, he 
might legally have sold it îvithoiit suit̂  or the creditor might legally 
procure a sale of it by suit. A ll the sons can claim is that, not 
being parties to the sale or execution proceedings, they ought not 
to be barred from trying the fact or the nature of the debt in a suit 
of their own. ”  Upon these and other passages in cases decided 
by their Lordships of the Privy Council tlie learued Judge held 
that “ npon the same principle on which a suit is allowable to the 
son, it seems to me that it is open to the father’s creditor to bring 
a suit against the son to esbablish the latter^s obligation to pay his 
father’s debt."  Further on in the judgment^ referring to the case 
of a simple money debtj as to which it has been held that the 
omission by the creditor to implead the son in his suit against 
the father on the debt does not preclude the creditor from subse
quently suing the son, the learned Judge observes that in his 
opinion. “  there is no difference in principle between the case of a 
debt secured by a morfcgage and a simple money debt.”  I  am 
unable to hold, says the learned Judge, “  that in the case of a 

' morfcgage debt the creditor is in a worse position than the holder of 
an unsecured debt. And finally after pointing out that the 
“  obligation of a Hindu son to pay his father’s debt is notan obliga- 
tion which he has incurred jointly with his father, and the credi
tor’ s cause of action against the father and the son is not a single 
cause of action which is exhausted upon a decree being obtained 
against one of them only, and that a judgment recovered 
against the father only does not therefore har a suit against the 
son, the learned Judge, referring to the fact that a large portion 
of the mortgaged property had been taken out of the possession 
of the creditor, adds as follows :— As four-fifths of the pro
perty which the creditor purchased at auction in satisfaction o f 

(J) (X885] I, L, R., 13 Calc., 2^.
73
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1907 his d eb t has been decreed to the sons an d  the creditor has thus

Ean Sik &k~ d ep r iv e d  of that poTtion o f  the property, his d eb t m u st be
®- h eld  to have rem ained pro tanto unsatisfied . ”  Now th ese  facts

SOBHA llAM,  ̂ T ,
exactly fit ia -with those of the present case, lo, which tliree- 
fourths of the mortgaged property has been re.-,tored to the poa- 
session of defendants appellants. The decree against the father 
was unsatisfied to the extent o f three-fourths. The case of 
Muhammad Aslcari v. Radhe Ram Singh (1) was not one 
which has any bearing on the liability of a son to pay his father's 
debts. In it the defendants were the managing members of a 
joint Hindu family ti’acling business. CVeditoi’S instituted a 
suit in which they impleaded only the two managing members 
and obtained a decree for sale of the joint family property. On 
execution being takeifout the other members o f the join!; family 
sued and obtained a decree declaring that their interest in the 
joint family property could not be taken in execution of the 
decree against the managing members, On this the creditor 
sued the euccessfal plaintiffs to recover the debt, and it was held 
that the suit was maintainable and that the creditor's remedy was 
not exhausted by the first suit.

In  my opinion the present suit is clearly maintainable against 
the appellants. In that matter I fiilJy concur with the decision 
of our learned brother Banerji from which I have made very co
pious extracts. The question as to whether this siiib was main
tainable was not̂  as far as I can discover from the record, raised 
in the lower Court, but it was forcibly argued before us. I  have 
no hesitation in holding that the plaintiff’s remedy on the mort
gage was not exhausted by the former suit, in which the father 
only was impleaded, and that notwithstanding that suit the 
defendants appellants are by reason of their pious duty liable to 
discharge as much of the mortgage debt aS remains unsatisfied. 
On the question of limitation the learned Subordinate Judge was 
‘̂ unable to understand ”  why such a plea was raised. “  The 

suit, he said, is brought by the plaintiff to rccoyer mortgage 
money due under a deed of simple mortgage and the prior mort
gage money paid by his late father by sale of the mortgaged pro- 
perty  ̂ and a period of 60 years is prescribed lor such a suit. lu, ■

(1) (1900) I. L. E., 22 A ll, 307.
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these remarks I  fully concur. The suit is no doubt founded on 1907 

the appellants’ pious duty of paying their father’s debts not taint- iun Sinoh 
ed by immorality, but it is none the less a suit on the mortgage.
The learned advocate for the appellauts did not cite any author
ity to show that the limitation rule applicable to these appel
lants is article 120 with a limitation of six yearg. His conten
tion that as the liability of the defendants appellauts arose 
from their status in the family and wag not a eontractaal obli
gation the suit against them was governed by article 120 of the 
Limitation Act. In this I  cannot concur. The suit is one on a 
mortgage to enforce the appellants’ liability to discharge Badan 
Singh’s mortgage debt and is governed either by article 147 of 
the Limitation Act or by article 132 as held by the Madras High 
Court in the case cited above. To hold Otherwise might have a 
startling result. For, to take the case o f a suit instituted leas 
than 60 but more than six years after the mortgage had become 
payable against a father and his sons, what would be the limita
tion rule applicable ? According to appellants while the father 
would be liable the suit would be barred agai rist the sons, and the 
result would be that only the father’s interest in the mortgaged 
property would be affected, the sons wholly escaping. I  cannot 
accept such a possibility as good law. Such an interpretation of 
the law would have the effect o f compelling a mortgagee, perhaps 
against his will, to sue on the mortgage while the six years' limi
tation against the sons was still running. For the above reasons 
I  hold (1) that the suib is maintainable against the defendants 
appellants, and (2) that it is not barred by limitation, the rule 
applicable being either article 147 or 132. The appellants having 
failed on both th^ points raised in their appeal I  would dismiss 
this appeal with costs.

Stanley, concur. It  appears to me that the conclu
sion arrived at by my learned colleague is the equitable mode of 
escape from the extraordinary position created by the ruling in 
Bhawani Prasad  v. KalLw (1).

By the Gourt.—  The order of the Court is that this appeal be 
dismissed with costs.

Appeal dismissed,
(1) (1895) L L. 11., 17 All., 537,
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