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FULL BENCH REFERENCE.

Before Sir W. Comer Petheram, Kt., Chief Justice, My, Justice O"Kinealy,
My, Justice Macphevson, Br. Justice Trevelyan, Mr. Justice Ghose,
Mr. Justice Beverley, 3. Justice Banerjee.

KUNJQ BEHARY SINGH (Pramnnmrr) ¢. MADHUB CHUNDRA
GHOSE (DEFENDANT). #

Appeal—Second appeal~Suit for mesne profits where the value of the subject-
matier in dispute is less than Rs. 500-—Provincial Small Cuuse Couris
Act (IX of 1887), Schedule 11, Article 31,

Held by the Full Bench (Gmose and BANERIEE, JJ., dissenting) —That
no sceond appeal lies from o suit for mesne profits, where the value of the

sobject-matter in dispute is less than Re. 500.

Sriram Samonta v. Kali Dae Dey (1) overruled.

Tor facts of the case appear sufficiently from the order of
reference of O’Kinealy and Trevelyan, JJ., which was as follows :—

“ In this case Kunjo Behary Singh sued Madhub Chunder
Ghose, in the Munsif’s Qourt, for the sum of Rs. 86-8 annas, as
mesne profits.  In the plaint it was set out that the defendant.
had dispossessed the plaintiffs ; and it was against the defendant
in possession that the mesne profits were claimed. ’

“The Judge of the first Court, namely, the Olficiating
Additional Munsif of Howrah, gave the plaintiff a docree to
recover mesne profifs at Rs. 8 a cotta in respect of 144 annas’
share of 4 cottas from Srabun 1295 to Pous 1297, and in respect
of 2} cottas from Magh 1297 to Cheyt 1298.

“On appeal before the Subordinate Judge it was argued
that no such suit would lie against the defendant alone; and the

Judge, accepting the argument, dismissed the plaintiff’s suit with.
costs.

“¢ A second appeal has been preferred to this Court, and at the
hearing the respondent raised the objection that no second appeal
* Reference to a Full Bench, in appeal from Appellate Decree No. 1866 of

1893, agninst the decree of Babu Kedar Nath Chattorjee, Subordinate Judge
of Hooglly, deted ihe 20th of July 1893, ieversing the decree of Babu

* Lalit Molan Dasy, Munsif of Howrah, dated the 28th of December 1802,

(1) I. L. K., 18 Cule,, 816,
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will lie in this case, as it is a suit in the nature of a Small Cause
Court suit ; and it is ohvious that until this point is decided, we
are not in a position to determine whether we agree.or disagree
with the point of pleading raised by the Subordinate Judge.

“In the case of Malkhan Lall Dutia v. Goribullah Sardar (1), it
was held that a suit for the recovery of damages, on account of
the use and occupation of the land of which the defendant unlaw.
fully put the plaintiff out of possession, was cognizable by the
Small Cause Court. In the ease of Krishna Prosad Nag v.
Maizuddin Biswas (2), the plaintiffs brought an action for damages
for cutting grass growing on the plaintiffs’ land ; and it was urged
that such a suit was not cognizable by the SBmall Cause Court,
inasmuch as it was prohibited by clause 81 of the second
Schedule attached to the Small Cause Court Act (IX of 1887).
This contention was overruled ; but the Judges seem to have been
of opinion that a suit for mesne profits was not cognizable by the
Small Cause Court. These two cases are referred to in the case
of Swriram Samania v. Kali Das Dey (3), and there it was held
that a guit for mesne profits for the period during which the
plaintiff was kept out of possession of the land was not in the
natare of a Small Cause Court suit, but it was a suit in which a
second appeal lay.

“We doubt the correctness of the decisions which hold that
suits for mesne profits are not of a Small Cause Court nature and
governed by section 586 of the Civil Procedure Code, Clause 81,
second schedule, of the Small Cause Court Act (IX of 1887},
states: ¢ Any other suit for an account, including a suit by a
morbgagor, after the mortgage has been satisfed, to recover
surplus collections received by the mortgagee, and a suit for the
profits of immoveable property belonging to the plaintiff which have
been wrongfully veceived by the defendaid.” We do not think that
‘u suit for the profits of immovealble property belonging to the
plaintiff, which have been wronglully received Dy the defendant,” is
a suit for mesne profits, in which the defendant may be held
liable for more than the actual profits received.

“We are inclined to think that the *suit’ referred to in

Q) L L. R, 17 Cale,, 541. @I L. R, 17 Cale,, 707.
@ L L, R., 18 Cale., 316.
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Article 81, Schedule 1T, Act IX of 1887, isa suit of the nature
described in the case of Gurudas Pyne v. Ram Narain Sahu (1),
and that the ©other suits > mentioned in the article in which this
sentence is placed, being equitable suits, seoms to add force to this
opinion,

“ We, therefore, vefer thiz appeal for the decision of the Full
Beneh, the question which has arisen being whether a second
appeal lies {rom a suit for mesne profits where the value of the
subjeck-mabter in dispute is less than Rs. 500.”

Babu Sareda Churn Mitter (with him Babu 8hib Prosonno
Bhuitacharjee) for the appellant.~~A suit for mesne profits is not a
snib cognizable by a Bmall Cause Court. Artivle 31, Schedule IT of
the Provincial Small Cause Courts Act, exempts such a suit from
its operation, Under the old law (Act XI of 1865), suits
cognizable by a Small Cause Court were mentioned in soction 6 ;
but in the new Act (IX of 1887) there has been a departure to the
effect that all suits are cognizable by a Small Cause Court, excepting
those which ave exempted. Under the old Aet, saits for veut were
cognizable by a Small Cause Court ; but under the new Act, they
arenot, Suits for rent {or homestead land under the old Act were
cognizable by a Small Cause Court, but there is nothing in the
new Act about it. Mesne profits have been defined in the Code
of Qivil Procedure to be profits which the person in wrongful
possession of property actually received or might with ordinary
diligence have received ; therefore in a suit for mesne profits the
plaintiff may ask for an account from the defendant. No doubt,
under the old Act, suits for mesne profits were cognizable by a.
Small Cause Court. Questions of "title having been raised,
incidentally, in & snit for mesne profits, it was held that it did not
oust the jurisdiction of & Small Cause Court : See Mohesh Makto v.
Sheik Peru (2), Manappa Mudali v. MeCarthy (8). But the Bom-
bay High Court, in the case of Jamna Das v. Bai Shivkor (4),
bas taken a different viow., That was a case where the suit was
brought in a Small Cause Court for damages for wrongful dis-
possession from a house, and that Court regarded the suit as one

(1) L L. B, 10 Calc,, 860 : L.R., 11 L. A, 59, (2) L. L. R., 2 Calc., 470.

(3 L LR, 3 Mad., 192, (4) L L,R., 6 Bom., b72
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for use and occupation ; bub the learned Judges held that it was
an action of trespass brought o try a question of title, and that
the plaintiff’s proper remedy was by an action of ejectment in the
Civil Court, to which he might add a claim for meshe profits,
Under the Code of Civil Procedure, in a suit for recovery of
immoveable property, a claim for mesne profits may also be
added. Jnder the old Aet (XI of 1865), it will be seen that the only
class of suits for account, which was exompted from the cogni-
zance of a Small Cause Court, was partnership account, hui in
the new Act there hasbeen a considerable departure in that: respect.
Article 81 of the Provinvial Small Canse Courts Act runs thas :
“ Any other suit for an account, inelnding a suit, after the mort-
gage has been satisfied, to recover surplus collections by the
mortgages, and a suib for the profits of immoveable property
belonging to the plaintiff which have been wrongfully received
by the defendant.”

On a reference to Articles 105 and 100 of the Indian
Limitation Aet, it will be seen that neither a suit by a
mortgagor to recover surplus collections, nor a suit for recovery
of profits of immoveable property helonging to the plaintiff
wrongfully received by the deflendant, is treated as one for
account ; but such suits under the Provincial Small Cause Courts
Act ave considered as suits for accounts. A suit for mesne
profits is one for the profits of immoveahle property belonging
to the plaintiff, which have been wrongfully received by the
defendant, and therefore not cognizable by a Small Cause Court.
When the defendant is in possession, and a suit is brought against
him for mesne profits, it is not cognizable by a Small Cause Court:
See Sriram Samanta v. Kali Das Dey (1). No doubt the case
of Makhan Lall Dutta v. Goribullah Sardar (2) is against my
contention. While the plaintiff is in possession, and a suit Is
brought for value of the crops illegally carried away by the
defendant, it is cognizable by a Small Cause Court : see dnnamalai
v. Subramanyan (8).

Babu Baikunt Nath Das for the respondent.—There can he
no question that, mnder the old Act, suits for mesne profits were

(1) L L. R., 18 Cale., 316. (2) L L. R., 17 Cale., 541,
(8) L L. R, 15 Mad., 298,
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cognizable by a Small Cause Court. If, under the new law, such
suits are exempted from its cognizance, the Legislature would
have expressly mentioned that in Articlo 31, There is a hroad
distinction between a suit for mesne profits and a suit for the profits
of immoveable property belonging to the plaintiff wrongfully
recoived by the defendant. A suit for mesne profits cannot be
said fo be a suit for an account, The class of cases contemplated
in Article 81 is of the nature described in the case of Gurudas
Pyne v. Ram Narain Sahw (1),

The following opinions were delivered by the Full Bench
(PeraEraM, C.J,, and O’KmNBALY, MAOPHEREON, TREVELYAN,
Gross, BeveERLeY and BaNmrIEE, JJ.) :—

Prraeray, C.J.—My answer to the question referred to this
Bench ig that no second appeal lies from a suibt for mesne profits,
where the value of the subject-matter in dispute is loss than
Rs. 500. In other words, I think that such a suit is cognizable
in Courts of Small Causos and is within the provisions of section
586 of the Civil Procedure Code.

By the Provincial Small Cause Courts Act (IX of 1887), sec-
tion 15, jurisdiction is given to Courts of Small Causes to take
cognizance of all suits of a civil nature of which the value does
nob exceed Rs, 500, except such suits as are specified in the second
schedule of the Act ; and the question to he determined by this
Bench is whether a suit for mesne profits is one of the snits speci-
fied in the schedule. A suit for mesne profits is not mentioned in
the schedule by name, but it is said that it is included in the de-
scription of a suit in the latter part of Article 81 of the schedule.
That description is ““a suit for the profits of immoveable property
belonging to the plaintiff which have been wrongfully recoived by’
the defendant.” In order to ascertain whether a suit for mesné
profits is within this definition, it is necessary to consider curcfully
what a suit for mesne profits really is. ‘

If any person, by force or fraud, takes possession of immove-
able property which belongs to another and deprives the trne owner |
of the possession of his property, he comnilt- & = p.ies, “r which |
trespass the owner of the property may ¢ imir-! Wim iy ¢ivil guit

(1) L L R, 10Cal, 860: L, B, 11 I, A, 59,
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to pay him damages in the nature of mesne profits, the measure
of such damages being as described in the Civil Procedure Code,
section 211 (explanation), “mesne profits of property mean those
profits which the person in wrongful possession of such property
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therefrom, together with interest on such profits.” So that a
suit for -mesne profits is an action for damages for a trespass to
immoveable property in which the measure of the damages may,

or may not, be the amount of the profits which the wrong-doer has
actually reccived from the property.

Thiz iy not a suil to recover the profils of the immoveable
property, but is a suit for damages of which the profits of the
property actually received by the wrong-doer may not even be the
meagure.

In what I have said I have assumecd that the latter part of
Axticle 31 may be read alone, but this I do not think cught to be
done ; and if the whole article is read, it becomes, I think, quite
clear that it cannot include a simpls action for damages for a
trespass to property. The whole article is, “ Any other suit for
an account, including a suit by the mortgagor, after the mortgage
has been satisfied, to recover surplus collections recoived by the
mortgagee, and a suit for the profits of immoveable property

belonging to the plaintiff which have been wrongfully received
by the defendant.”

The article, I think, clearly contemplates eases in which the
plaintiff claims an account of monies which the defendant has
received, and to an account of which t]:le plaintiff is entitled,
because the monies recviz»1¥-Ton - Tia hiine This iz not the easo
in a simple action for d-m v -, nind whst i¢ callel an aclion for
mesne profits is nothing more. It may be objected that in many
suits for damages in the nature of mesne profits, a question of

title, which a Court of Small Causes cannot finally decide, may .

arige, and this is no doubt truo; but the appropriate remedy is
provided by section 28 of the Provincial Small Cause Courts Act.

I think that the case of Sréiram Samanta v. Kali Das Dey (1)
was wrongly decided, and my answer to the guestion referred is
that which I have already indicated.

@) L L. R, 18 Cale,, 316,
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MacPHERSON, J.—1 concur.

O’Kvpary, J.—1 agree with the Chief Justice.

TreveLYAN, J.~The question in this case is whether a Small
Causo Courk bas jurisdiction to makea decree for mesne profits,
The decision of this question depends upon the construction which
should be placed upon Article 81, Schedula II, of the Provineial
Small Cause Courts Act. That article excludes from thejurisdic-
tion of the Small Cause Court “any other suit for an account
including a suit for the profits of immoveable property belonging
to the plaintiff which have been wrongfully received by the
defendant.” It has been argued that a suit for mesne profits is a
suit «“ for the profits of immoveable property belonging to the
plaintiff which have been wrongfully received by the defendant.”
It may be so ; but the jurisdiction of {the Small Cause Court is, in
my opinion, only excluded by the Act where such suit is a suit for
an account, thatis, a suit which seeks fora decree, not for a
definite sim of money but ordering the defendant to account to
the plaintiff for monies received by him. The machinery neces-
sary for the putting in force of that decree is of a kind with
which Small Cause Courts have never been supplied, and it has
always heen the object of the Legislature to confine Small Cause
Courts to simple suits which are concluded by the first decree. A
suib for an account is a suit which seeks for discovery in pursuance
of the decvee. No such right of discovery is given to a person
who is merely asking for mesne profits, Mesne profits are only
damages and were recognized as such by the decisions of this.
Court in construing the 8mall Cause Courts Act (XTI of 1865),
the place of which has been taken by the present Act. Before.
this Ach came into force, there is no doubt that suits of this kind
could be tried by the Small Cause Courts, The scheme of this
Act is different from the scheme of the Act which it replaced.’
In the present Act, suits excluded from the jurisdiction of the
Small Cause Courts are detailed ; whereas in the earlier Act, suits
the jurisdiction over which was given to it were set forth. I
cannob think that Article 81 is a sufficient indication of the inten-
tion of the Legislature to exclude from the jurisdiction of the
SBmall Cause Court a class of suits which were, according to many
decisions of the Courts, included in that jurisdiction up to the
passivg of the present Act.
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Tor the reasons L have given, Article 31 has, in my opinion, no
application to a suit like the present ; and I would answer the
question referred to us by holding that no second appeal 1*03, and
would dismiss this appeal with all costs,

Guosn, J—The guestion that has been roferroed to the Full
Bench for decision is, whether, in a suit for mesne profits,
where the value of the subject-matter in dispute is less than
Rs. 500, a second appeal lies to this Court.

The solution of the question depends upon another question,
which is, whether a suit for recovery of mesne profits is
cognizable by a Small Causo Court. If it is, then, no doubt,
under the provisions of section 586 of the Code of Civil Pro-
oedure, no second appeal lies ; if, however, it is not so cognizable,
there can be no question that a second appeal does lie.

The Provincial Small Cause Courts Act (IX of 1887) declares
that all suits of a civil nature, of which the value doesnet exceed
Rs. 500, shall be cognizable in the Court of Small Causes, subject
however to the exception of such suits as are specified in the
second schedule annesed to the Act ; and the contention for the
appellant is that a suit for mesne profits falls within Article (81)
of that schedule, and i3 not, therefore, cognizable by. the Small
Cauge Court. '

The old Aect, which was repealed and substituted by Act
IX of 1887, was X[ of 1865. The classification of suits given
in that Ach as cognizable by the Small Cause Courts, and as not
cognizable by that Court, was rather unsatisfactory ; and thisled
to some conflicting decisions of the different High Courts; and
one of the objects which Act IX of 1887 had apparently in view

was to make it clear ag to tho suits which should not be cogmzable
by the Small Cause Court.

Section 6 of Act X1 of 1865 was as follows :—

“The following are the suits which shall be cognizable by
Courts of Small Causes, namely, claims for money due on bond
or other contract, or for rent, or for personul property, or for the
value of such property, or for damages, when the dobt, damage,
or demand does not exceed in amount or value the sum of five
hundred rupees, whether on balance of account or otherwise ;
provided that no action shall lie in any such Court:
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(1) On a balance of partnership account, unless the balance
shall have been struck by the parties or their agents.

(2)° For a share or part of a share under the intestacy, or
for a legacy or part of a legacy under a will.

{8) For the recovery of damages on account of an alleged por-
sonal injury, unless actual pecuniary damage shall haye resulteq
from the injury,

(4) For any claim for the rent of land or other claim for
which a suit may now be brought hefore a Revenue officer, unless,
as regards arrears of rent for which such suit may be brought,
tho Judge of the Court of Small Causes shall have been express-
ly invested by the Local Government with jurisdiction over
claims to such arrears.”

And it was held in several cases by this Court that a suit for
mesne profits should be regarded as a suit for damages falling
within that section, though a question of title to immoveable pro- -

" perty might in such a suit be raised. But the Bombay High

Qonrt seems to have expressed a different view upon the matter.
In the case of Jamna Das v. Bai Shivkor (1), where in a suit
brought in the Small Cause Court for damages sustained by the
plaintiff owing to the wrongful dispossession from a house, and
where that Court regarded the suit as one for use and oceupation, -
the learned Judges held that the suit could not rightly be viewed
as one for use and oceupation ; that it was an action of trespass
brought to try a question of title ; and that the plaintiff’s proper
remedy was by an action of ejectmont in the Civil Court, to which
he might add a claim for mesne profils for the period during which
the defendant had been in occupation, And they accordingly
veversed the decree of the Small Cause Court.

Tt will ke observed, on a reference to section 6 of Act XI of
1865, that the only class of suits for account which was then ex-
i)ressly exempted from the cognizance of a Small Cause Court
was partnership account. The Provincial Small Cause Court has,
however, made a considerable departure in that respect : we have
there introduced other cases of account (see Articles 29 and 80) ;
and Article (81) of the second schedule adds :—

(1) L L. R, 5 Bon,, 572
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“Any other suit for an account, including a suit by a mort-
gagor, after the mortgage has been satisfied, to vecover surplus
collections received by the mortgagee, and a suit for the profits
of immoveable property belonging to the plaintiff which have
been wrongfully received by the defendant.”

It has been said that a suit for mesne profits is not o suit for
account, but a suit for damage caused by the trespass committed
by the defendant; and, therefore, notwithstanding the use of the
words “ profits of immoveable property belonging to the plaintiff
which have been wrongfully reccived by the defendant,” such a
suit is not excepted from the cognizance of the Small Cause Court.

No doubt a suit for mesne profits is not a suit for account,
properly so called, nor is also a suit by a mortgagor to recover
surplus collections received by a mortgagee a suit of that de-
seription. They are, however, akin to i, In such suits, accounts
have, more or less, to be gone into ; and when accounts are pro-
-duced by the defendant, either ab the requisition of the plaintiff,
or at his own instance, they have to be examined for the purpose
of determining what was received by the defendant during the
period of his possession,

1t seems to me that, if the Legislature bad really intended
that a suit must be a suit for aceount properly so called, in order
to bring it within the words “ including a suit, &e., ” agoceurring in
Article (81), they would have stopped with the words “any other
suit for account,” and would not have added those words. The
addition of the words indicates, to my mind, that the Legislature
meant to bring in other cases, whieh, though not strictly speakmg
cases for account, are akin to them.

In this connection it may be mseful to refer to the Indian
Limitation Act. There ave various cases of account provided
therein (see Articles 85, 83, 106) ; but the suit of a mortgagor
to recover surplus collections received by the mortgagee is not
‘treated as one [or aceount (see Article 105), nor is & snif for re-
covery of profiis of immoveabla property belonging to the plaintiff
wrongfully received by the defondant (Article 109) ; and yet these
are the two classes of suits which are specially mentioned in
Article 31 of the Small Cause Courts Act. Indeed, the words in
that article have heen taken almost verbatéim from Articles 105 and
109 of the Limitation Act. A claim for mesne profibs in respect
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of immoveable property has always been understood as one falling
within Article 100 of the Limitation Act, and there can, 1 think,
be no tloubt as to this, as the words in the Iast column of that
article clearly indicate : for a dispossession is therein contemplated.

A distinction, and, I think, a proper distinction, has been drawn
in some cases bebwecn a suit for recovery of value of crops
wrong(ully carried away by a defendant while in plaintiff’s posses.
sion, and a suit for profits realized by the defendant after the
plaintiff has been dispossessed, The former has been vegarded as a
snib for damage cognizable in the Small Canse Conrt; and the
latter for mesne profits cognizable only in the ordinary Civit
Courts 1 see the cases of Kwishna Prosad Nag v. Maisuddin
Biswas (1) and Sriram Samanta vo Kali Das Dey (2) ; and these
cases were approvingly quoted by the Madras High Court in the
case of Annamalai v. Subramanyan (8),

In asnit for mesne profits, a question of title to the immoveable
property, in respect of which such mesne profits are sought to bo
recovered, is often raised, and it is not desivable that such a question
should be, though incidentolly, decidad by that Court ; and the
Provincial Small Causoe Courts Act has, in section 28, provided
that when the right of a plaintiff and the relief claimed by him
depend upon tho proof of title to immoveable property, and the
Small Cause Court cannot finally determine it, the Court may
roturn the plaint for presentation to the Civil Court.

I should here add that the words in Article (31), “and a sguit
for the profits of immoveable property belonging to the plaintiff
which have been wrongfully received by the defendant,” might
also include suits othor than suits for mesne profits ; but I need
bardly say that that is no reason fo hold that a suit for mesne
profits does not fall within those words,

With reference to Article (81), the questidn, fo my mind, is
not so much, whether a suib for mesne profits is a suit for azéovnd
properly so called, as it is, whother such a soit falls within the
words “a suit for the profits of immoveable property belonging

to the plaintiff which haye been wrongfully received by the
defendant ;” I hink, it does.

(1) L. Ty R, 17 Cale,, 707, (2) L. L R, 18 Cale,, 316, -
(3) L L. B, 18 Mad, 298,
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For these reasons 1 would answer the question roferred in the
affirmative.

Bevereny, J.—Althoagh I adhere to the opinion I gxpressed
in the ecase of Swivam Samanta v. Kali Das Dey (1), that
by the concluding words of clause 81, Schedule Il of the
Provineial Small Canse Courts Act, the Legislature intended to
withdraw suits for mesue profits from the jurisdiction of Courts
of Small Causes, still T am hound to admit that the wording of
that clause is not so explicit as to justify me in dissenting from the
decision of the majority.

Bavuries, J.—The question that arises for detormination in
this case is, whether a second appeal lies from a suit for mesne
profits where the value of the subject-matter in dispute is less than
Rs 500, If this question is answered in the negative, the appeal
must be dismissed. If it is answered in the affirmative, the appeal
will have to be heard and determined on the merits.

The answer to the question depends upon the construction to
be put on Article 81 of Schedule LI of the Provineial Small Cause
Courts Act (IX of 1887). Ifthe suit comes within that Article, it
is excepted from the cognizance of a Court of Small Causes, and
so the second appeal is not barred. If, on the other hand, the snit
does not come under that Article, then, ag there is no other Article
under which it can come, it is a suit of the nature cognizable in the
Small Cause Court by section 15, sub-gection (2) of Act IX of
1887, and = second appeal in such a suit is barred by section 586
of the Code of Civil Procedure.

Article 31 of Schedule IL of Act IX of 1887 runs thug e

“ Any other suit for an account, including a suit by a mort-
gagor, after the mortgage had been satisfied, to recnver surplus
collections received by the morbgagee, and a suit for the profits of
immoveable property belouging to {i+ plaintiff which have been
wrongfully received by the deiendaniz.”

Now a suit for mesne profifsis, in most cases, a suit for the
profits of immoveable property belonging to the p]mntlﬁ' which
have been wrongtully received by the defendant, though the term
mesne profits as defined in the explanation to section 211 of the
Code of Uivil Procedure inciudes not only the profits which the

(O L. L, R, 18 Calc, 316,
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1896 person in wrongful possession of such property actually received,
Kumso but also those which he might, with ordinary diligence, have

BSF;%? received -therefrom. And as rogards the former, the amount hag
. to be ascertained by taking an account of what the defendant hag

Oipmns Tealized from, aad speat for, such property, though, as regards

Guost.  the latter, the taking of an account may be unnecessary, Thus,
though a suit for mesne profits is, strictly speaking, not a-suit for
an account, it is o suit in which in most cases an account has to
be taken of profits received from, and expenses incurred in the
management of, immoveable property.

The words “any other suit for an account including a suit,
&e.,” in Article 81 quoted above, mean, in my opinion, “any other
¢ suit for an account,’ taking the expression © suit for an account’ as
comprelending also a swt §e.” For if the word ‘including * was
meant to exclude every thing that did not come within the strict
sense of the expression ¢ suit for an account,’ then the specification
of the two distinet classes of suits that follows would be unnecessary.

In my opinion, therefore, a suit for mesne profits comes under
the last clause of Article 81, Schedule II of Act IX of 1887,and is
excepted from the cognizance of a Court of Small Causes, and so
a second appeal les in such a suit, although it may be valued ab
less than Ra. 500.

8. C. Gh Appeal dismisssed,

CRIMINAL REVISION.

Before My. Justice 0" Kinealy and M. Justice Baneyjes.

1896 ABDUL GAFUR anp oranss (Prritionsss) o QUEEN-EMPRESS
May 22. (OeposITE PARTY). #

Warrant of arvest—Criminul Procedure Code (X of 1882), sections 75 and
80—Signature of Magistrate—Initials—Notification of substance of
warrant—Penal Code (XLV of 1860), section 186-~Discharge of public
Junctions.

A public servant executing a warrant of arrest which is not signed
by the Magistrate as required by section 75 of the Oriminal Procedure Code,

#* Criminnl Revision, No. 301 of 1896, against the order passed by
J. Lang, By, District Magistrate of Hooghly, dated the 1st of May 1896,
molifying the order passed by Boabu Kadersath Banorjee, Sub-Doputy

Magistrate of Jalunabad, dated the §th of April 1896,



