
FULL BENCH EEFERENCE.
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Before Sir W- Comer Petheram, Et., Chief Jusliee, Mr. Jiistiee O'Kineahj, 
jgtjg Mr. Justice Macpherson, Mr. Justice Trevelyan, Mr. Justice Ghose,

May 2. Justice JSevcrley, M r. J txsHob S an eijee.

KUNJO BBHARY SINGH (Plain'iifp) v. MABHUB CHUNDRA 
GHOSE (DErBNDANT). ®

Appeal—Second appeal— Suit fo r  mesne profits ’where the value o f  the snhject.
matter in dispute is less than Bs. BOO—Frovincial Small Cause Co%rte
Act ( I X  o f  1SS1), Schedule II, Article SI.

Held by the Full Bench (Ghobe and Banerjee, JJ., dissenting):—Hiat 
no second appeal lies from a suit for mesne profits, where the value of the 
snbiect-matter iu dispute is less than Es. 500.

Sriram Samanta v. Kali Das Dey (1) overruled.

T he facts of tbe case appear siifficiently from tiie order of 
reference o f O’Kiaealy and Trevelyan, JJ., wMcli was as follows :—

“  In this case Ktinjo Beliai-y Siugli sued Madhub Olrandor 
Glioso, in tlie Mnnsif s Court, for the sum o f Rs. 86-8 annas, as 
mosne profits. In the plaint it "was set out that the defendant, 
had dispossessed the plaintiffs ; and it -was against the defendant 
in possession that the mesne profits were claimed.

“ The Judge of the first Court, namely, the Officiating 
Additional Munsif o f Howrah, gave the plaintiff a decree to 
recover mesne profits at Rs. 8 a cotta in respect o f 141 annas’ 
share of 4 cottas from Srahun 1295 to Pous 1297, and in respect 
of cottas from Magh 1297 to Cheyt 1298.

“  On appeal before the Subordinate Judge it was argued 
that no such suit would lie against the defendant alone ; and the 
Judge, accepting the argument, dismissed the plaintiffs suit with, 
costs.

“  A  second appeal has heen preferred to this Court, and at the 
hearing the respondent raised the objection that no second appeal

'* Eeferonce to a Tull Bench, in appeal from Appellate Decree No. 1866 of 
1893, against the decree of Babu Kedar Nath Chattorjee, Subordinate Judge 
o£ Hooglily, dated the 20th of Jaly 1893, leversing the decree o£ Babu 
Lalit Molian Dass, Munsif o f Howrah, dated the 28th o f December 1892.

(1) I. L. H., 18 C«k,, 316,



will lie in this case, as it is a suit in the nature of a Small Cause 1896
CoTirt suit; and it is ohYions tliat until tliis point is decided, we 
are not in a position to determine whether we agree*or disagree BEaABY
with the point of pleading raised by the Subordinate Judge. Sihsh

“  In the case of Mahhan Lall Diitta v. Goribullali Sardar (1), it (^todba 
was held that a suit for the recovery of damages, on account of Grnosis.
the use and occupation of the land of which the defendant unlaw, 
fully put the plaintiff out of possession, was cognizable by the 
Small Cause Court. In the case of Krishna Prosad Nag v.
Makudiin Biswas (2 ), the plaintiffs brought an action for damages 
for cutting grass growing on the plaintiffs’ land ; and it was in’ged 
that such a suit was not oognizable by the Small Cause Court 
inasmuch as it was prohibited by clause 31 o f the second 
Schedule attached to the Small Cause Court Act ( I X  o f  1887).
This contentiou was overruled ; but the Judges seem to have been 
of opinion that a suit for mesne profits was not cognizable by the 
Small Cause Court. These two cases are referred to in the case 
o f Srirani Samania v. Kali Das Dey (3), and there it was held 
that a suit for mesne profits for the period during which the 
plaintiff was kept out o f possession o f the land was not in the 
nature of a Small Cause Court suit, but it was a suit in which a 
second appeal lay.

“  W e doubt the correctness o f the decisions which hold that 
suits for mesne profits are not o f a Small Cause Court nature and 
governed by section 588 of the Civil Procedure Code. Clause' 31̂  
second schedule, of the Small Cause Court Act ( I X  o f 1887), 
states: ‘ Any other suit for an account, including a suit by a 
mortgagor, after the moi’tgage has been satisfied, to recover 
surplus collections received by the mortgagee,, and a suit far the 
profits o f immoveable property belonging to the plaintiff ivMck have 
ieen wrongfully received hy ihc (h.p-.nihrnl.'' W o do not think that 
‘ a suit for the profita o f  inunovonble ])ropL'rty belonging to the 
plaintiff, which have been wrougfiiUy rcnuived by the defendant,’ is 
a suit for mesne profits, in which the defendant may be held 
liable for more than the actual profits received.

“ W e are inclined to think that th e ‘ suit’ referred to in
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(I) L L. E,, 17 Calc., 541. (2) I. L. R., 17 Cdc., 707.
(3) I. L, E., 18 Cnlo., 316.
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Article 31, Scliodnle i l ,  Act I X  of 1B87, is a s\xit of tlie nature 
described in tlie case of Gurudas Pyne v. Ram Navain Sahu (1), 
and that tlie ‘ otlior suits ’ meationed in the article in wtioh tliis 
sentence is placed, being eq^iiitable suits, seoins to add forca to tliis 
opinion,

“  We, tliorefore, refer tMa appeal for tlia decision of tha Full 
Bcncli, tlie question which has arisen being whether a second 
appeal lies from a sixit for mesne profits where the Yalue of the 
subject-matter in dispute is less than Ils. 500.”

Babu Saroda Chum MitteT (with him Babu 8ldh Prosomio 
BhuttacJiarjee) for the appellant.— A suit for inesna profits is not a 
suit cognizable by a Small Oanse Court. Articlo 3 i, Schedule II of 
the Provincial Small Cause Courts Act, exempts such a suit from 
its operation. Under the old law (Act X I  of 1865), suits 
cognizable by a Small Cause Court -were mentioned in ,section 6 i 
but in the new Act ( IX  of 1887) there has been a departure to the 
effect that all suits are cognizable by a Small Cause Coxirt, excepting 
those -which are exempted. Under the old Act, suits for rent were 
cognizable by a Small Cause Court; but under the new Act, they 
are not. Suits for rent for homestead laud under the old Act were 
cognizable by a Small Cause Court, but there is nothing ia the 
new Act about it. Mesne profits have been defined in the Code 
of Civil Procedure to be profits which the person in -wrongful 
possession of property aocually received or might with ordinary 
diligence have received ; therefore in a suit for mesne profits the 
plaintiff may ask for an account from the defendant. ITo doubt, 
under the old Act, suits for mesne profits were cognizable by a 
Small Causa Court. Questions of title haying been raised, 
incidentally, in a suit for mesne profits, it -was held that it did not 
oust the jurigdiction o f a Small Cause Court: See Mohesh Mahto v. 
Sheik Peru (2), Manappa Mudali v. Me CaHhy (3). But the Bom- 
bay High Court, in the case of Jamna Das v. Bai Shivkof (i), 
has taken a difiFerent vio-w. That was a case where the suit -ffas 
brought in a Small Cause Court for damages for wrongful dis­
possession from a house, and that Court regarded the suit as one

(1) I. L, E., 10 Oalc., 860 ; L, E., 11 I. A,, 59, (2) I. L. B., 2 Oalo., 470.
(3) I. L. E,, 3 Mad., 192. (4) X. L, B., 5 Bom., B72.
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for 1130 aud occupation; but tlie learned Judges held that it -was 
:m action of trespass brought, to try a question o f title, and that 
tlie plaintiff’ s proper remedy was by an action of ejectment in the 
Civil Court, to which he might add a claim for mesne profits. 
Under the Code of Civil Procedure, in a suit for recovery of 
immoveable property, a claim for mesne proiits mny also bo 
added. iJnder the old Act (X I  of 1865), it will be seen that the only 
class of suits for acyount, which was exouapted fronr the cogni^ 
zanee of a Small Cause Court, was partnership acconnt, but in 
the new Act there has been a considerable departure in that, respect. 
Article 31 of the Provincial Small Oanse Com-ts Act lum  thus : 
“  Any other suit for an account, inclnding a suit, after the mort- 
gasfe has been satisfied, to recover surplus colleetions by the 
mortgagee, and a suit for the profits of immoveable property 
belonging to the plaintiff which have been wrongfully receivod 
by the defendant.”

On a reference to Articles 105 and 109 of the Indian 
Limitation Act, it will be seen that neither a suit by a 
mortgagor to recov er surplus collections, nor a suit for recovery 
of profits of immoveable property belongiug , to the plaintiff 
wrongfully received by the defendant, is treafed as one for 
account; but such suits under the Provincial Small Cause Courts 
Act are considered as suits for aecounts. A suit for mesne 
profits is one for the profits o f imnaoveable property belonging 
to the plaintitF, which have been wrongfully received by the 
defendant, and therefore not cognizable by a Small Cause Court, 
When the defendant is in possession, and a suit is brought against 
him for mesne profits, it is not cognizable by a Small Cause Court: 
See Sriram Samanta v. Kali Das Dey (1). No doubt the case 
of Makhan Loll JJutta v. Goribullah Sardar (2) is against ray 
contention. 'While the plaintiff is in possession, and a suit is 
brought for Yalue of the crops illegally cnrriod away by the 
defendant, it ig cognizable by a Small Cause Court: see Jnmmalai 
V. Submmanyan (3).

Babn Baikunt I^ath Das for the respondent.— There can he 
no question that, nirder the old Act, suits for mesne profits were

(1) I. L. U., 18 Gala., 316. (2) I. L. B., 17 Calc,, 641.
(3) I. L. R.; 15 Mad,, 298.
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cognizable by a Small Cause Court. If, tmder the new law, such 
" suits are exempted from its cognizance, tlie Legislature -would 
have expressly mentioned that in Articlo 31. There is a broad 
distinction between a suit for mesne profits and a suit for the profits 
of immoveable property belonging to tho plaintiff wrongfully 
received by the defendant. A suit for mesne profits cannot be 
said to be a suit for an account. The class of cases conto-mplated 
in Article 31 is of the nature described in the case of Qunuias 
Pyne v. Ram Narain Sa,Jm (1).

The following opinions were delivered by tho Full Bench 
(P bthbbam, O.J., and O’Ktnbaly, Maophkrbon-, Trevelyan, 
Ghose, Bevebley and Bakbejee, JJ.) :—

Pethebam, C.J.—-My answer to the question referred to this 
Bench is that no second appeal lies from a suit for mesne profits, 
where the value of the subject-matter in dispute is loss than. 
Ks. 500. In  other words, I  think that such a suit is cognizable 
in Courts o f Small Causes and is within the provisions of section 
586 of the Oivil Procedure Code.

By the Provincial Small Cause Courts Act ( IX  of 1887), sec­
tion 15, jurisdiction is given to Courts o f Small Causes to take 
cognizance of all suits of a oivil nature o f which the value does 
not exceed Rs. 500, except such suits as are specified in the second 
schedule of the A c t ; and the qziesfcion to he determined by this 
Bench is whether a suit for mesne profits is one of the suits speci­
fied in the schedule. A suit for mesne profits is not mentioned in 
the schedule by name, but it is said that it is included in the de­
scription o f a suit in the latter part of Article 31 of the schedule* 
That description is “  a suit for the profits o f immoveable property 
belonging to the plaintiff which have been wrongfully reooived by 
the defendant.”  In order to ascertain whether a suit for mesne 
profits is within this definition, it 3s necessary to ooii.'idor ciircfully 
what a suit for mesne profits really is.

I f  any person, by force or fraud, takes possession of immoye- 
able property which belongs to another and deprives the true owner 
of the possession of Ms property, he com-i=!i ■■ !i !"r-- j '’■i:- which 
trespass the owner o f the property may i- i;>;! ■ I Ii'mi 1 (.■■•.dl suit

(1) I. L. K., 10 Oalo,, 8fi0 : L. B., 11 I, A., 59.



to pay Min damages in the nature of mesne profits, tlie measure isofi
o f sucli damages being as described in tlie Civil Procedure Code, Krajo
section 211 (explanation), “  mesne profits o f property mean those B e h a e t

profits which the person iu wrongful possession of sucli’ property 
actually received, or might, with ordinary diligence, have received 
therefrom, together with interest on sucli profits.” So that a Ghose.

suit for .mesne profits is an action for damages for a trespass to 
immoveable property in which the measure of tha damages may, 
or may not, be the amount of the profits which tlie wrong-doer has 
actually received, from the property.

This is not a suit to recover the profits of the immoveable 
property, but ig a suit for damages of which the profits o f tba 
property actually received by the wrong-doer may not even be the 
measure.

In what I have said L have assumed that the latter part of 
Article 3 i may be road alone, but this I  do not tliiuk ought to be 
done ; and if  the whole article is read, it becomes, I  think, quite 
clear that it cannot include a simple action for damages for a 
trespass to property. The wholo article is, “  Any other suit for 
an account, including a suit by the mortgagor, after the mortgage 
has been satisfied, to recover surplus collections recoived by the 
mortgagee, and a suit for the profits of immoveable’ property 
belonging to the plaintiff which have been wrongfully received 
by the defendant.”

The article, I  think, clearly contemplates eases in which the 
plaintiff claims an account o f monies which the defendant has 
received, and to an account o f which the plaintiff is entitled, 
beeanse the monies recc!'.-:'l  ̂ -l Tlii^ is not llio
in a simple action for li ;:!;' i lr:i eallo.l an aoLion for
mesne profits is nothing more. It may be objected that in many 
suits for damages in the nature of mesne profits, a (juestion of 
title, whiob a Court of Small Causes cannot finally decide, may , 
arise, and this is no doubt true ; but tho appropriate remedy is 
provided by section 23 o f the Provincial Small Cause Courts Act.

I  think that the case of Sriram Samanta v. Kali Das D ey  (1 ) 
was wrongly decided, and my answer to the qiiestion referred ia 
that which I have already indicated.

VOL. XXIII.] OALGUTTA SEEIES. ggg

(1) I. L. E., 18 Oalo., 316.
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M acpheeson, J .— I concur.
O ’K in baly , J.— I agree with the Chief Justice.
T kevelyan , J .— The question in this case is whether a Small 

Cause Court has jurisdiotion to JUiike a docree for mesno profits. 
Tho decision of this question depends upon the construction which 
should he placed upon Article 31, tSchedulo II, o f the Pro-vincial 
Small Cause Courts Act. That article excludes from the-jurisdic­
tion of the Bmall Cause Court ‘^any other suit for an account 
including a suit for the profits o f immoveable property helonging 
to the pkintiff which havo been wrongfully received by tho 
defendant. ”  It has been argued that a suit for mesne profits is a 
suit “  for the profits o f immoveable property helonging to the 
plaintiff which have been wrongfully received by the defendant.” 
It may be so ; but the jurisdiction o f  tho Small Cause Court is, in 
my opinion, only excluded by the Act where such suit is a suit for 
an account, that is, a suit which seeks for a decree, not for a 
definite sum of money but ordering the defendaiit to account to 
the plaintiff for monies received hy him. The machinery neces­
sary for the putting in force of that decree is of a kind with 
which Small Cause Coarts have never been supplied, and it has 
always been the object of the Legislature to confine Small Cause 
Courts to simple suits which are conckided by tho first decree. A 
suit for an account is a suit which seeks for discovery in pursuance 
of the decree. Ko such right of discovery is given to a person 
who is merely asking for mesne profits. Mesne profits are only 
damages and were recognized as such by the decisions of this 
Court in construing the Small Cause Courts Act (X I  of 1865),' 
the plaoc of which has been taken by the present Act. Before 
this Act came into force, there is no doubt that suits of this kind 
could be tried by the Small Cause Coarts. The scheme of this 
Act is different from the scheme o f the Act which it replaced-' 
In the present Act, suits excluded from the jnrisdiction of the 
Small Cause Courts are detailed ; whereas in the earlier Act, suits 
the jurisdiction over which was given to it were set forth. I  
cannot think that Article 31 is a sufficient indication o f the inteu- 
tion of the Legislature to exclude from the jurisdiction of the 
Small Cause Court a class of suits which were, according to many 
decisions of the Courts, included in that jui'isdiotion up to the' 
passing o f the present Act.
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For the reasons I have given, Artiolo 31 lias, in my opinion, no 
application to a suit like the present ; and I  would answer the ~ 
question referred to us by holding that no second appeal lies, and 
would dismiss this appeal with all costs.

G hosr, J.— The question that has heen referred to the Fidl 
Bench for decision is, whether, in a suit for mesne profits, 
where the value o f the subject-matter in dispute is less than 
Rs. 500, a second appeal lies to this Court.

The solution o f  the cpiestion depends upon another question, 
which is, whether a suit for recovery o f mesne profits is 
cognizable by a Small Oauso Court. I f  it is, then, no doubt, 
under the provisions of section 586 of the Code of Civil I’ro- 
ocdure, no second appeal lies ; if, however, it is not so cognizable, 
there can be no question that a second appeal does lie.

The Provincial Small Cause Courts Act (IX  o f 1887) declares 
that all suits of a civil nature, of which the value does not exceed 
Rs, 500, shall be cognizable in the Court of Small Causes, subject 
however to the exception of such suits as are speoified in the 
second schedule annexed to the Act ; and the contoation for the 
appellant is that a suit for mesne profits falls within Article (31) 
of that schedule, and is not, therefore, cognizable by. the Small 
Cause Court.

The old Act, which was repealed and substituted by Act 
I X  of 1887, was X I  of 1865. The classification o f suits given 
in that Act as cognizable by the Small Cause Courts, and as not 
cognizable by that Court, was rather unsatisfactory ; and this led 
to some conflicting decisions o f the different High Courts; and 
one of the objects which Act I X  of 1887 had apparently in view 
was to make it clear as to the suits wliich should not be oognizablo 
by the Small Cause Court.

Section 6 of A ct X I  of 1865 was as follows
“  The following are the suits which shaU be cognizable by 

Courts of Small Causes, namely, claims for money due on bond 
or other contract, or for rent, or for per?onal property, or for the 
value of such property, or for damagei, whoii rliu debt, damage, 
or demand does not exceed in amount or value the sum of five 
hundred rupees, whether on balance of account or otherwise ; 
provided that no action shall lie in any such Court;

189S

Konjo
B e u a r y

SiNGU
V.

M a d h 0 B
ClIUiNDRA

G h o s e .



1895 (1) On a balance o f partoerstip account, unless the balance
Kpjjjo gball have been struck by the parties or theii* agents.

(2 )' ^ ^ intestacy, or
for a legacy or part o f a legacy under a will.

M a D H 0 B  o  J i. o  ./

C h d n m u  ( 3 )  For the recovery of damages on account of an alleged por-
G hoss, injury, unless actual pecuniary damage shall have resulted

from the injury.
(4) For any claim for tho rent o f land or other claim for 

which a suit may now be brought beforo a Revenue officer, unless, 
as regards arrears o f rent for which such suit may be bronght, 
tho Judge of the Court of Small Clauses shall have been express-; 
iy invested by tho Local Government with jurisdiction over 
claims to such arrears.”

And it was held ia several cases by this Court that a suit for 
mesne profits should be regarded as a, suit for damages falling 
within that section, though a question of title to immoveable pro- 

' perty might in such a suit be raised. But the Bombay High 
Court seems to have expressed a different view upon tho matter. 
In the case of Jamna Das v. Bat SMvIcot (1), where in a suit 
brought in the Small Cause Court for damages sustained by the 
plaintiff owing to the wrongful dispossession from a house, and" 
where that Court regarded the suit as one for use and occupation, 
the learned Judges held that tho suit could not rightly be viewed 
as one for use and occupation ; that it was an action o f trespass 
brought to try a question of title ; and that the plaintiff’s proper 
remedy was by an action of ejectracnt in tho Civil Court, to which 
ho might add a claim for mesne profits for the period during which 
the defendant had been in occupation. And they accordingly 
reversed the decree o f the Small Cause Court.

It will bo observed, on a reference to section 6 of Act X I  of 
1865, that the only class of suits for account which wag then ex­
pressly exempted from the cognizance of a Small Cause Court 
was partnership account. The Provincial Small Cause Court has, 
however, made a considerable departure in that respect: we have 
there introduced other cases of account (see Articles 29 and 30) ; 
and Article (31) of tho second schedule adds :—

§92 t h e  INDIAN LAW REPORTS. [VOL. XSIII,

(1) I, L. R,, 5 Bom,, 572;



VOL. XXIII.] CALCUTTA SE1UE3. 89B

“  Any other suit for an account, inoladiug a suit by a mort­
gagor, after the mortgage baa been satisfied, to recover sttrplua -  
collections received by tbe mortgagesj and a suit for tb©.profits 
of immoveable property belonging to tbe plaintiff wliicTi bavo 
been wrongfTillj received by tbe defendant.”

It  has been said that a suit for mesno profits is not a suit for 
account, but a suit for damage caused by the trespass committed 
by the defendant; and, therefore, notwithstanding the use of ttie 
■words “  profits of immoveable property belonging to the plaintiff 
which have been wrongfully received by the defendant,”  such a 
suit is not excepted from the cognizance of the Small Cause Court.

No doubt a suit for mesne profits is not a suit for account, 
properly so called, nor is also a suit by a mortgagor to recover 
surplus collections received by a mortgagee a suit of that de­
scription. They are, however, akin to it. In  such suits, accounts 
have, more or less, to be gone into ; and when accounts are pro­
duced by the defendant, either at the requisition of the plaintiff, 
or at Ms own instance, they have to be examined for the purpose 
of determining what was received by the defendant during the 
period of his possession.

It seems to me that, if  the Legislature had really intended 
that a suit must be a suit for account properly so called, in order 
to bring it within the wot’ds “  including a suit, &o., ”  aa occurring ia 
Article (31), they would have stopped with the words “  any other 
suit for account,“  and would not have added those words. The 
addition of the words indicates, to my mind, that the Legislature 
meant to bring in other cases, which, though not strictly speaking 
cases for account, are akin to them.

In this connection it may be useful to refer to the Indian 
Limitation Act. There are various cases o f account provided 
therein (see Articles 85, 88, 106) ; but the suit o f a mortgagor 
to recover surplus collactioas received by the mortgagee i? not 
treated as one for aofiounf: (,=:C(! Article 105), nor is a suil: for re­
covery of profits o f iininovciablo property belonging to the plaintiff 
wrongfully received by the defendant (Article 109) ; and yet these 
are the two classes of suits which are specially mentioned iu 
Article 31 of the Small Cause Courts Act. Indeed, the words in 
that article have been taken alll^ost verhatim from Articles 105 and 
109 of the Limitation Act. A claim for laesne profits in respect
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of immoveable properly lias always been imderstood as one falling 
witliin. Article lOy of the Limitation Act, aud there can, 1 tliink 
be 110 doubt as to this, as the words in the last columu of that 
article clearly indicate ; for a dispossession is therein contemplated.

A  distinction, and, I  tliink, a proper distinction, has been drawn 
in some cases between a suit for reoovery of value of crops? 
•wrougfnlly carried away by a defendant while in plaintiff’s posses­
sion, and a suit for profits realized by the defendant after the 
plaintiif has been dispossessed. The former has been regarded as a 
snit for damage cognizable in the Small Cause Court; aad tlie 
latter for mesne profits cognizable only in the ordinary Oivil 
Courts s see the cases of Krishna Pvosad JSfag y. Maisuddm 
Bisivas (1) and Sriram Samant.a v. Kali D as Dey (2) ; and these 
cases were approvingly quoted by the Madras High Oottrt in the 
case of Annamalai v. Subramanyan (3).

In asnit for mesne profits, a question of title to the immoveable 
property, in respect o f whicb such mesne profits are sought to be 
roooverod, is often raised, and it is not desirable that such a question 
should be, tbougli inddentally, decided by that Court ; and th.e 
Provincial Small Cause Courts Act has, in section 23, provided 
that when the right of a plaintiff and the relief claimed by bira 
dej)end upon the proof of title to immovoable property, and the 
Small Cause Court oaimot finally determine it, the Court may 
return tho plaint for presentation to the Civil Court.

I  should hero add that tlie words in Article (31), “  and a suit 
for tbe profits o f immoveable property belonging to the plaintiff 
wbicb have been wi’ongfiilly received by the defendant,”  might 
also include suits other than suits for mesne profits ; bat I  need 
hardly say that that is no reason to liold that a suit for mesne 
profits does not fall within those words,

W itb reference to Article (31), the question, to my mind, is 
not so mucb, whether a suit for mesne profits is a suit for ad’comf 
properly so called, as it is, whether such a suit falls within the 
words “  a suit for tho profits o f immoveable property belonging 
to tbe plaintiff wbieb. haye been wrongfully received by tb© 
defendant; ”  I  think, it does.

i;i) I. L, R,, 17 Calo,, 707. (2) I. L, B., 18 Calc., 316.
(3) I. L, E,, 16 Mad., 208,
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For these reasons I woulj answer the question referred in the 
affirmative-

B evbrle7, J . —Altlioagh I  adhere to tlieopiuion I Sxpressed 
in tho case o f Sriram Samanta v. Kali Das (1), that
by the concluding words of clauso 31, Schedule I I  of the 
Provincial Small Cause Courts Act, the Legislature intended to 
withdra# suits for mesue profits from the jurisdiction o f Courts 
of Small Causes, still I  am bound to admit that the wording of 
that clause is not so explicit as to justify me in dissenting from the 
decision of the majority.

B a k e r j b e , J .— The question that arises for determination in 
this ease is, whether a second appeal lies from a suit for mesne 
profits where the value o f the subject-matter in dispute is less than 
Rs. 500. I f  this question is answered in the negative, the appeal 
must he dismissed. If it is aaswered in the afErmative, the appeal 
will have to be heard and determiaed on the merits.

The answer to the question depends upon the oonstructioa to 
be put on Article 31 of Schedule II  of the Provincial Small Oause 
Courts Act ( I X  of 1887). I f  the suit comes within that Article, it 
is excepted from the cognizanco of a Court of Small Causes, and 
so the .second appeal is not barred, If, on the other hand, the suit 
does not come under that Article, then, as there is no other Article 
imder which it can come, it is a suit of the nature cognizable in the 
Small Cause Court by section 15, sub-section (2) o f  Act I X  of 
1887, and a second appeal in such a suit is barred by section 586 
of the Code of Civil Procedure.

Article 31 of Schedule II  of Act I X  of 1887 runs thus 
“  Any other suit for an account, including a suit by a mort­

gagor, after the mortgage had been satisfied, to recover surplus 
collections received by the mortgagee, and a suit for the profits of 
immoveablo property belonging to IIm' pliiinlid which have been 
wrongfully received by the ih-i'fui'lniiL'.”

J^ow a suit for mcsuo ])ro(i(s i,', in most cases, a suit for the 
profits o f immovealilo proporiy bi'loiiging to the plaintiff which 
have been wrongfully received by the defendant, thotigh the terra 
mesne profits as defined in the explanation to section 211 of the 
Code o f Oivil Procedure iueiLides not only the pro&ts which the
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person in wrongful possession of sticli property actually reoeived, 
but also those -wMcli lie might, ’with ordinary diligence, haye 
received 'therefrom. And as regards the former, the ainount has 
to be ascertained by taking an account o f what the defendant has 
realized from, and speut for, suoli property, though, as regards 
the latter, the taking of an account may be unnecessary. Thus, 
though a suit for mesne profits is, strictly speaking, not a‘ suit for 
an account, it is a suit in -vvhieh in most cases an account has to 
be taken of profits receiTed from, and expenses incurred in the 
management of, immovealblo property.

The -words “  any other suit for an account including a suit, 
&c,, ”  in Article 31 quoted above, mean, in my opinion, “  any other 
‘ suit for an account,’ tahhig the expression ‘ suit for an account ’ as 
com’pfehending also a suit, Eor if  the word ‘ including ’ was
meant to exclude every thing that did not come ■within the strict 
sense of the ex.pression ‘ suit for an aooonnt/ then the specification 
o f the two distinct classes of suits that follows would bo unnecessary. 

In my opinion, therefore, a suit for mesne profits comes tinder 
the last clause of Article 31, Schedule I I  o f Act I X  of 1887, and is 
excepted from the cognizance of a Court of Small Causes, and so 
a second appeal lies in such a suit, although it may be valued at 
loss than Rs, 500.

s. 0. G. Appeal dismisssed.

CRIMINAL REVISION.

1896 
Hay 22.

Before Mr. Justice O'Kinealy ami Mr. Justice Banerjee.

ABDUL GAFUR ah d  oth eh s (P e t it io n b b s )  v. Q C E E N -B M PE E SS 
(O pposixe P a e t y ) .  ®

Warrant o f  arrest— Criminal Frocedura Code (X  o f  1S82), sections 75 utncL 
SO— Signature of Magistrate—Initials—Notification of auhlance o f  
zDarmnt—Penal Code {X L V  o f I860), section 186—Discharge o f  fuhlio 

functions.

A  public servant exGCiiting a warrant o f arrest which is not signed 
by tha MiigiBtrate as required by section 75 of the Oriminal Procedure Code,

'* Oriminnl Beviaion, No. 301 o f  1896, against the ordor passed by 
J. Lang, Eaq,, Diatriofc Magistrate o f Hooghly, dated the 1st o f May 189G, 
modifying tliQ order passed by Babu Kaderaalh Baaorjoe, Sub-Doputy 
Magistrate of Jiihanabiid, dated (ho 8tli of April 1800.


