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evidence, their Lordships fully concur in the reaconing and the
conclusion of the Court below.

Their Lordships will therefore humhly advi-e His Majesty
that this appeal be dismissed. The appellants will pay the costs
of the appeal.

Appeal dismissed,
Solicitors for the appellants :— Walker & Rowe.
Solicitors for the respondent :—1. L. Wilson & Co.
J. V. W.

APPELLATE CIVIL.

Before Mr. Justice Sir Georgs Knox and My, Justice Richards,
MADHUBAN DAS AND oTHERS (JUDGMENT-DEBTORS) v. NARAIN DAS 4AwnD
ANOTHER { DECREE-HOLDERS).*

Civil Prooedurae Code, sections 368, 582 and 087—Adet No. XV of 1877 (Indian
Limitation Acf), sohedule IT, article 1750 —Application to bring on to the
record the heirs of a Geccased respondent— Limitation.

Held that article 175 of tho second schedule to the Indisn Limitation

Act applies as well to appeals from appellate deerces as to appeals from

original decrees. Susye Pilled v. diyakanny DPillai (1) dissented fmm.

Pukkalagadda Narasimbam v. Valizulla Sakib (2) followed.

IN this case an application for execution of a decree was
dismissed by a Munsif. The decree-holders thereupon appealed
to the Subordinate Judge, who allowed the appeal and remanded
the case to the Munsif under section 562 of the Code of Civil
- Procedure. Against this order of remand the judgment-debtors
appealed to the Hligh Court. When the appeal came on for
hearing a preliminary objection was taken by one of the
respondents to the effect that the appeal abated, the contention
being that Narain Das, one of the respondents, had died on the
30th of May 1906 (the appeal having been filed on the 6th of
June 1906), and that no steps had been taken within limitation
to hring his representatives upon the record.

Munshi Haribans Sahai, for the appellants.

Munshi Zshwar Saran (for whom Pandit Brij Na,mm
Gurtw), for the respondents.

* First Appesl No. 59 of 1906, from an order of Munshi Achal Belari,
Subordinste Judge of Gorakhpur, dated the 17th of Pebruary 1906.

(1) (1906) I, T, B., 20 Mad, 629.  (2) (1905) I. L. B., 28 Mad., 498.
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Kxox and Ricmarps, JT.—~At the hearing of this appeal a
preliminary objection was taken on hehalf of Lachhman Das
respondont to the effevt that the appeal abated. It was’
contended from the papers ou the record that Narain Das, one of
the respondents to this appeal, had died on some date before the
80sh of May 1906 and that the applicabion to brig Lachhrran
Das and Ram Das on the record as representatives of Narain
Das, deceaged, had not been made within the six months pros-
cribed. In answer to this the learned vakil for the appellants
draws our attention to the Full Bench ruling of the Madras High
Court—Susya Pillai v. diyokanaw Pillai (1)—and argued that
erticle 175C of the Todisn Limitation Act did not apply to
appeals from appellate decrees. The article which he wishes us
to apply is article 178 of the Limitation Act. Therc is no doubt
that the view taken by the Madras ngh Court supports the
contention raised here, but, with all the respect due to the
learned Judges who decided that case, we are not prepared to
follow them. We prefer the ressoning which commended itself
to a division bench of the same Cowt—Vakkalagadda Nara-
simham v. Vahizulle Saukib (2). The application made to bring
the representative of the deceased respondent in an appeal,
whether that appeal is an appeal from an original decrece or an
appeal from an appellate decree, is an application made under
section 368 of the Code of Civil Procedure, the provisions of which
have been extended in the one case by section 582 and in the other
by section 587, Section 582 authorizes our reading section 368 as
follows :~~When the appellant fails to make such application
within the period prescribed therefor, the appeal shall abate,
unless he satisfies the Court that he had sufficient eanse for nob
making the application within the period preseribed therefor,
The provisions of section 363 as alteved Dy scetion 582 ave, by
section 587, to apply as far as may be to appeals from appellate
decrees, and, though the amendment to the Iimitation Aect
contained in avticle 176C might have been framed with greater
care and precision, we are prepared to hold that the words

cntained in article 175C may be read so as to cover appeals

from appellate decvees. This reading is sanctioned by the
(1) (1906) T, L., R., 20 Mad., 529, (2) (1908) T. L. R,, 28 Mad,, 498,
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procedure followed by this Conrt ever sincs this amendment was

introduced in the Limitation Act.

The learned vakil for the appellants asks us to grant him
time to show that he was prevented by sufficient cause from
making the application within the six months allowed. We

think this application should be granted. Let the appeal stand
over for three weeks.

S

FULL BENCH,

Before Sir Johu Stuiley, Euight, Chisf Justice, Mz. Justice Aikiman and
My, Justice Richards.
DOST MUHAMMAD KHAN (DerENDANT) 0. MAN] RAM (PrAINeirs) awp
RAHMAT-ULLAH (DEFENDANT), ¥
Civil Procedure Code, section 411—8uit in formd pauperis— Court fog—Propers

ty of defendant sold to realize court fee—Property sold subject to a mort
gage—Rights of morigayee.

Held that the sule, subject 0 a mortgage, of property belonging to the
defondant in a suit brought iu formd pauperis for the purpose of realizing ths
gourt fee pryable to Government by the plaintiff does not preclude the mort-
gagee from bringing to sale the same property in execution of a decree fox
sule on his mortgage, The Colleclor of Moradabad v. Mubamwiad Daim Xhan
(1) overrnled, Ganpat Putaya v, The Collector of Kanara (3) distinguished,

Tug facts of this case are as follows :—

One Rahmat-ullah executed a mortgage in favour of Ram
Charan Das on the 15th of April 1895 purporting to hypothecate
in it the whole of a certain house, The mortgagee subsequently
instituted a suit to realise the amount of the mortgage: but,
having ascertained that the mortgagor was only entitled to mort-
page a 7 share of the house, he confined his claim to that sharve
and obtained a decree for sale on the 29th of June 1898. This
decree was on the Tth of April 1899 transferred to the plaintift
Lala Mani Ram. Musammat Hafizan Bibi, a sister of the mort-
gagor, was entitled to a share in the house in question, and she
on the 21st of January 1899 instituted a suit in formd pauperis
againgt her brother to have the mortgage set aside so far as regards

® Sacond Appoeal No. 541 of 1904, from adeerce of C, Rustomjee, Bsq., District
Judge of Allahubad, dated the 16th of March 1904, modifying a decree of Mr,
H, Duvid, Subordinate Judge of Allahabad, dated the 16th of December 1302

(1) (187) L L. R, 2 AIL, 196, (2) (1875) I, L, R, 1 Bowy, 7,
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