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would have had. There not having been any litigation ending 
in a decree o f  Coiirfc passed after fall contest, we are of opinion 
that in making thafe com promise the sisters exceeded their powers 
as limited owners, and that even if the compromise be I'egarded 
as a family sebtlemenfc o f  doubtful claims, it was not within 
the sisters’ power to enter into it so as to bind the reversioners. 
We, therefore, hold that the compromise is nob binding on the 
plaintiffs.

For the above reasons we hold that the decree o f  the lower 
Conrb ia wrong, and accordingly, reversing it, we allow this 
appeal and give a decree in favour of the plaintiffs appellants for 
recovery of possession of the village in suit. Appellants are 
entitled to their costs in both Courts. The objections filed under 
sectjion 561 of the Code of Civil Procedure fall to the ground,

Appeal decreed.
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Mefofo Sir John Slanley, Knight, Chief Justiec, and Mr, Justice Sir William
BurJcitt,

MANOHAR LAL, ( P l a i x i ' i i u ' )  d. BANARSI DAS a n d  o x h e b s

(DE3?ISKDAOTS). *

JaiihS~~-J.doj}lion~ Qustom— Aathority o f  iviioio io aclo_pt~-«AdopUon o f
married man.

llehl that according to tlie law and custom prevailing amongst the Jaiu 
coramimity (1) a widow lias j)o\vci'to adopt a son to lier deceased husband 
without special aiitliority to that effect, a%d (2) a luai’ried man may lawfully 
bo adopted.

MalM'i'ctja G-ovinil Wath Buy v, Q%ilah ChanA (1), Slteo 8iiiglt> Sai v, Dakho 
■ (2), Lalihni Chand v. Qalto Bai (3), Bhajmn Singli v, Bkagwan SingJi (4), 
Baje Vi/ankali'av Amndmm NimlalJiar v. Jj/avmtrav (5), Nat7iaji Krishnaji 
r, Ma}'i Jagoji (0), Sadasldo MoresJtoar Ohato v. Mari Moresimr Q-haie (V), 
ZalcshmapiJcs v. liamava (8) and Dlmrma, JJagu v. Uamlmshna Ghimmji (9) 
re fe n ’od to .

T h e  facts of this case are fully stated in the jiidgnient o f the 
Court.

Babii Jogindro Nath Ohaudhri and Dr. Satish Ghandm 
Bdnerji, for the appellant.

*  Mi'st Appeal No. 31 of 1904, from a decree of Mr. H. David, Subordinate 
Judgo of Meerut, dated the 7th o£ November 1903.
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The Hor/ble Paudit Smidar Led, Panclifc M oti L a i Nehru, 

Mr. a  Malcomson and Pandit BhagwoLn D in  Duhc,, for the

respondents.
S ta n le y , C. J., and BuBKm^ J.— This appeal tviscs out of 

a suit for parfcitiou of the property o f  a joiut Hindu family, the 
plaintiff claiming to bo ontibled upon parbitlon to one-third of 
the property. One-fifth only was awarded to him and hence the 
appeal. The following genealogical tree will show tho relation­
ship o f the parties:—

HARJAS HAL
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Nahav HLugfli 
1 Muaammat B div>, dw fondant,

Bin’ll'si Daa, 
dcfeiida.Bb

Ajudliia—
M a s a m -

itiat
Cbamaili.

(jj-iucsljii 
l /i l , doad, 

=Mumiannat 
Kishan Doi.

Kodfir
Natli

Bidi'i Das, 
del’ondant.

Mttl Cliâ nd, defcudint, said 
to liavo been adopted by 
Muaaramat K is lia u  Dev, 
widow of Ganeshi L'll, 
on 2nd Novem'bei’ 1903,

M a n o h a r
Lai,

plaintii'C.

Mitra Son, de.id, 
KiMusammat 

ShiU-bati, 
dead.in aott riovL-wivoi.  ̂ r 1 1

The main cpestion in dispute is whether or not Mul Ohand, 
the son of the defendanti Banarsi Das, validiy adopted by 
Hs annt Mnsammat Eishan Dei, the widow of Ganeshi L a i  
Mill C t o d a t  the time o f his alleged adoption was a married 
m a n  of the age o f about 23 years. Manohau Lai disputes th^- 
fact o f this adoption and also the validity of i t.

■When the appeal fiirst cam© before this Court w'e found it 
necessary to remand an issue to the lower Court in regard to the 
validity of the adoption. A  plea of adoption according to the 
law and custom prevailing among the Jain sect was set up by 
Mul Chand; but no issue was framed upon this plea. The only 
issue struck as to the alleged adoption waa this, namely W m  
Mul Chand adopted by Ganoshi Lai’s widow for Gane.ihi Lai 
and that in conibrmity with the desire o f  Guneshi Lal?^^ W e,
t h e r e f o r e ,  referred the following issue for trial, namely:—  Is 
t h e  a d o p t i o n  of a  married 3nan valid under the law and custoift^
prevailing amongst the Jain commanity ? It is admitted th$t at'- 
the time of bis adoption ISlul Chand was a mftrried man of the age
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o f about] 23 years and had a daughter. The learned Subordinate 
Judge had decided the issue in the negabive, holding that the ' 
alleged custom whereby a married man can be adopted amongst 
the Jains was not established. The validity of suck an adoption 
is the main question for determination in this appeal; but there 
are a number o f other matters which have been raised in the 
grounds o f  appeal and also in the objections filed by the res­
pondents under section 5G1 of the Code of Civil Procedure which 
will require our attention.

The Court below found that Musammat Kishan Dei did in 
fact adopt Mul Chand^ but agaiust its findings, as also on the 
question of the validity of the adoption, i£ it took placcj the appel­
lant has preferred grounds of appeal. On the question of law 
the learned advocate for the appellant contended that the Jains 
are dissenters from Hinduism, but that they are governed by 
Hindu law unless in matters in which a custom in conflict with 
that law is established; that a married man, or in fact a man of 
the age of Mul Chand at the time of his alleged adoption could not 
have been validly adopted, whatever he the class of Hindus to 
which he belonged. In support of the adoption, it was argued 
that adoption amongst the Jains is secular snd not religious, that 
all religious motive is w'anting, that the Jains do not believe in 
the Hiridu doctrine of the efficacy of initiatory ceremonies or the 
doctrine of the second birth and have distinct rules as regards 
adoption j as for example, the rule which admits of the adoption 
of a daughter’s son or si i t e r s o n , and that no reason existed for 
any restriction in the matter o f age or by reason o f marriage. A t 
the outset it may be well to consider the origin and history 
of the Jain sect.

A  good summary o f their early history is to be found, 
in I)r. Hoernle’s Presidential Address to the Asiatic Society 
of Bengal in 1898. From it we glean that the founder o f 
Jainism was Mahavira, who was born of a good Kshatriya 
family in or about the year 599 B. 0., about 40 years before the 
birth of Buddha, who was a younger contemporary. Both Hah- 
avira and Buddha were founders of what we should describe as 
monastic orders rather than religious sects. But the institution 
of moiiaBticism was not a new innovation; seeing that it formed an
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essential feature of BrahroanisEn. Dr. Hoernle w rites:— The 
old Brabmanic religion ordained man’s life to be spent in four 
consecutive stages called aoramas. A  man was to commence 
life as a religious student  ̂ then to proceed to be a house-holder^ 
next to go into retirement as an anchorite  ̂ and finally to sx̂ end, 
the declining years of his life as a wandering sanyasi  ̂ or mendi­
cant.̂  ̂ He further observes that “  in course o f time a tendency 
arose in Brahmanism to limit the entry into the stage o f  a men­
dicant to persons of the Brahmanic caste  ̂and that it was proba­
bly this circumstance which first led to the formation of non- 
Brahmanic orders, such as those of the Buddhists and Jains, which 
were chiefly and originally intended for persons of the Kshatriya 
caste.”  Then he points out how dissent and opposition to the 
Brahmanie ascetics arose amongst the Jains and Buddhists, and 
adds :— ‘ ‘The Buddhists and Jains were not only allowed to dis­
card the performance of religious ceremonies, which was also done 
by the Brahmanic mendicants, but to go further and even 
discontinue the reading of the Vedas. I t  was this latter practice 
which, really forced them outside the pale o f Brahmanism. The 
still very prevalent notion that Buddhism and Jainism were 
reformatory movements and that more specially they represented 
a revolt against the tyranny of caste is quite erroneous. They 
were only a protest against the caste exclusiveness of the Brah­
manic ascetics; caste as such and as existing outside their orders 
was fully acknowledged by them. Even inside their orders 
admission, though professedly open to all, was practically limited 
to the higher class. It  is also significant o f the attitude of these 
orders to the Brahmanic institutions of the country that, though in 
spiritual matters their so-called lay-adherents were bound to their 
guidance, yet with regard to ceremonies, such as those of birth, 
marriage and death, they had to look for service to their old 
Brahmanic priests. The Buddhist or Jain monk functionated as 
the spiritual director to th eir respective lay communities. But 
the Brahmans were their priests.”  W e further gather from Dr. 
Hoernle that early in the history of his order Mahavira adopted 
stringent notions on the subject o f dress and discarding clothes 
wandered about as a naked mendicant. In consequence o f this 
there was soon a division in the O) der and the sect became
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divided into two divisions, namely, the Gvetamhams or the clothed 
members o f the order and. the Digamharas, the unclothed. The 
latter refused to acknowledge the collection of the sacred books 
of the order known as the Purvas and Angas. Referring to the 
question of caste Dr. Hoernle says :— “  A  lay convert to Jainism 
does not lose his caste by his conversion. H e may have to give 
up the exercise of the trade of his caste  ̂ but if lie wants a wife for 
himself or his son or a husband for his daughter, he can only get 
them from his own caste.”

Mr. Golap Chandra Sarkar in his Tagore Leetnres for 1888 
remarked of the Jains :— The Jains, like the Buddhists^ do not 
admit the authority o f the Hind a Shastras, but admit the caste 
system and the superiority o f the Brahman?, who are the priests 
in their temples. And although Jainism differs in many respects 
from Hinduism, yet on the whole the Jainas may be called Hindu 
dissenters.’ ' Later on, dealing with the question of adoption 
amongst the Jains, he writes ;— The usage of adoption obtains 
amongst the Jainas, although they do not perform the Shraddas or 
believe in the Hindu doctrine o f spiritual efficacy of sons ; 
adoptions amongst them want the spiritual element and are 
entirely secular in character.’  ̂ Again he observes ;— “  They are 
governed by the Hindu Jaw o f adoption, except in the following 
particulars, in which it has been proved that their usages are 
different.’ ’ He then points out that a Jain widow is competent 
to adopt a son without having obtained authority to do so from 
her husband, and further observes :— An adoption among the 
Jainas being a temporal institution, the religious ground of 
objection against the adoption of an only son must necessarily 
fail* such adoption would therefore be valid unless the extinction 
of the natural father’s.lineage in a temporal point of view be 
admitted to vitiate it. The rule of prohibited relations for 
adoption does not obtain amongst the Jainas, who may therefore 
adopt a daughter’s or sister’s son. Nor is the restriction based 
on the age of the adoptee applicable to the Jainas, among whom 
the rule is that a person within the age of 32 may be adopted.”  
Then the learned author directs attention to the fact that no 
religious ceremonies are necessary for a valid adoption amongst the 
Jains ir\. view of the fact that they do not believe in the efficacy
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1907 of rites prescribed by the Hindu Shastras. Then he says 
“  The gift and acceptance of the person adopted are the only 
requisite ceremonies for a lawful arloption amongst them/'

Mr. Barth in his work on the Religions of India (at page 143 
of the third edition) observes that “ the Jainas like the Buddhist;", 
reject the Veda of the Brahmans, which they pronounce apo­
cryphal and corrupt, and to which they oppose their own Angas&s 
constituting the true Yedas. They are quite as lifctle disposed to 
tolerate the existence of the sacredotal caste, althongk at the 
present, the clergy in some o f their communities at least are 
recruited from certain families in preference to others, and, it 
appears, from the Brahman caste itself. Besides, they observe 
the rules of caste among themselves as well as in their relations 
with others who dissent from them, but lilce several Hindu sects, 
however, without attaching any religions significance to it. Sir 
Monier Williams in his work on Modern India and Indians, 
5th edition, page 159, says of the Jains that they “  agree with 
the Buddhists in rejeoling the Veda o f the Brahmans.’^

Sir Guru Das Banerji in his work on the Hindu Law of Mar­
riage remarks, at page 19:— “ There are only three Indian sects 
of importance, the Buddhists, the Jains and the Sikhs, who have 
entirely repudiated Brahmanism, aud who ought to be excluded 
from’ the categoi’̂ y of Hindus, and judging from the language of 
certain enactments (i e., Act X V I I  of 1875, section 4, Act X X X  
of 1S70) in which those three sects are mentioned as classes co­
ordinate with the Hindus, it would follow that the Legibdaturo 
intends such exclusion.’ ’

Tieating o f the law of adoption, Mr. Mayne o))serves that 
it has been successfully appropriated by tlio Bralunans, aud 
that in this instance they have almost succeeded in Ijlotting out 
all trace of an usage existing previous to their o\vn,”  and then 
he says:— The inhabitants of the Paiijal) ani the North-West- 
ern Provinces, whether Hindus pioper, Jains, Jats, Sikhs or 
even Muhamamadan?, practise adoption without religious rites or 
the slightest reference to religious purposes,’ ’ and later on he 
writes t— Little is to be found on the subject in the works of an^ 
but o f the mo?t modGrn writers, and the majority of the anQlMl ■ 
authors rank the adopted son very low among the subsidiary sons,
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The series of elaborate rules which now Jimife the choice of a boy 
are all the offspring of a metaphor that he must be the reflection 
of a son. These rules may be appropriate enough to a system 
which requires the fiction of actual sonsliip for the proper perfor­
mance of religious rites; but they have no bearing whatever 
■upon affiliation, which has not this object in yiew, and as we shall 
find they are disregarded in many parts o f India where the 
pracfcice of adpotion is gtroDgly rooted ”  (pages 8 and 9 of the 
6th edition).

Apart from the religious aspect of the question there would 
appear to be no good reason why a married man should not be 
eligible for adoption. The respondents-’ case is that the Jains 
being emancipated from religious rules governing orthodox Hin­
dus are in the matter o f adoption relieved from the restrictions 
imposed by the Brahman priest from religious motives and that 
wliile retaining the, practice of adoption they pay no heed to the 
restrictions imposed by the Brahmans. Nan da Pandita lays it 
down as an absolute rule that a [child must not be adpoted whose 
age exceeds five years, or upon whom the ceremony of tonsure 
has been performed in the natural family {Dattaka Mimanea, 
sGction 4, para. 22). In  doing so he relies upon a passage from 
the Purana  which is of doubtful authenticity and which
is treated as spurious by the author of the Daitaica €handrika. 
According to the authority of the Dattaka Ohandriha age is only 
material as determining the term at which the ceremony of in­
vestiture of the sacred thread may be performed, and so long as 
tliis xxte in the ease of the three higher classes, and marriage 
in the case of Sudras; can be performed in the family of the 
adopter, there is no limit o f  any particular time (Datlaha Ghand- 
rih i, section 2, paras. 20—'88) law.

]\|r. Sundar Lai argued that the Hindu law permitted the 
adoption of a married man, provided that he belonged to the game 
gofcra as the adoptive father, as is the case here; but that if it did 
not do so, there was a recogniiied and binding custoiji among the 
Jains whereby the adoption of married men is legal and that 
this custom is established by the evidence.

W q may here mention that the number of Jains in this Prov- 
ince according to the last census is only 84,801, the total number
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i;)u7 in India being 1,334,148. According to the custom which is set 
up by the defendants reBpondents married men as well as un­
married boys are eligible for adoption, but in the majority of 
cases unmarried men would ordinarily be selected. W e cannot, 
therefore, in the case of so small a community expect to find 
many instances of the adoption of married men. I'ew indeed 
would be the adoptions in the sect. W e agree in the view taken 
by the Court below that the evidence amply proved the fact 
of adoption of Mul Chand. W e have carefully considered the 
evidence adduced in support of this part of the case and we see 
no reason to distrust it. It  is unnecessary, we think, to refer 
particularly to this evidence. So far, therefore, as regards the 
fact of the adoption we have no hesitation in affirming the deci­
sion of the Court below.

W e come at once to the evidence adduced in support of the 
alleged custom amongst the Jains whereby it is permissible to 
adopt married boys or men. Evidence of such adoptions within 
the last forty years in Meerut, Muzaffarnagar, Saharanpur, 
in these Provinces and a few instances in Delhi, which formerly 
belonged to the Norfch-Western Provinces, was given, namely 5 in 
Meerut, 11 in Muzaffarnagar, 7 in Saharanpur and 3 in Delhi. 
W e shall first ’̂ take the Meerut cases. The first is that of Mitlian 
Lal. He deposed that Nand Lal adopted him IG or 17 years ago, 
when he was a married man, and that he is in possession o f Nand 
Lai’s property. His natural father was Umrao Singh, a resident 
of Baraut. He stated that his natural father Umrao Singh cele­
brated his marriage when he was 14 years of age and that he was 
adopted when he was 10 years old. His evidence is corroborated 
by Munshi Lal, who was not present at the adoption but hoard of 
it from the members of the brotherhood, and also by Jugul K i- 
shore, a resident of Baraut, who stated that a married boy can be 
adopted by the Jains, and gave us illustrations of such adoptions, 
the cases of Hazari Lal and Mithan Lal and also of Anup Singh. 
The next instances are those of Sangam Lal and Sanai Lal which 
may be taken together. One Murlidhar deposed that be adopted 
Sangam Lal 18 or 20 years ago and that his marriage had taken 
place before the adoption. He also deposed to the adoption #  
Sanai Lal by his own brother Bansidhar after Saaai LaFs marriasfe
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had taken place. In  cross-examination he stated that Sangam Lai 1907

was 15 or 16 years old when be was adopted and that he (the wit- 
ness) celebrated his second marriage after bis adoption and after 
the death of bis first wife. Bansidhar^ he stated, adopted Sanai BAKAuar
Lai, who was his sister’s son, 32 years ago, and Sanai Lai was 
adopted two years after his first marriage. Bansidhar;, the adop­
tive father of Sanai Lai, also gave evidence to the same effect.
W ills executed by Bansidliar and Murlidhar respectively in 
favour of their adopted sons, and bearing date respectively the 
14th of February 1900 and 24th of July 1901, were adduced in 
evidence showing that these adoptions were acknowledged before 
the institution of the present suit. The next case is that of 
Amman Singh. He was examined and deposed that Jaisukh 
adopted him after his marriage and that his wife is still alive; 
that Kallu M ai was his natural father and that Kallu Mai’s 
property is in the possession of his brothers while he (the witness) 
is in possession of the property of Jaisukh.

The Court below held that the evidence of the adoption of 
Mithan Lai was not clear. Tbe learned Subordinate Judge Buates 

that “  Mithan Lai spoke of his being adopted by his mother’s 
brother,”  but he is in error as to this. Mithan Lai did not say 
that he was adopted by his mother’s brother but by his father’s 
maternal uncle. Again, the Subordinate Judge makes this com­
ment that Mithan Lai stated that he was in possession o f his 
maternal uncle’s estate but did not state that he was not in posses­
sion of his natural father’s estate. The answer to this is that he 
was not asked whether or not he was in possession o f his natural 
father’s estate. Then of the case of Sangam Lai and Sanai Lai, 
the Subordinate Judge held that they were not satisfactorily 
proved, remarking that in both cases no "particulars were given as 
to the parents of the girls to whom these adopted sons were married 
but no questions were put to them as to the parentage of the girls.
The learned Judge might himself have inquired as to this if he 
considered the information a matter of importance. W e see no 
reason for distrusting the evidence given in proof of the adoptions 
of Mithan Lai, Sangam Lai and Sanai Lai. W e do not believe 
that the witnesses told deliberate falsehccds in regard to these 
adoptions and they were bound^to know the irne facts, As regards
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1907 Amman Singh, the learned SabordiiiatiG Judge aenepted tilie proof 
of his adoption affcor roarriage as boing freo from suspioion^ 
though he thiuks that fche fact that Amman Singh was unable to 
mentiou any other instances o f similar adoptions, deprived his 
case of any great weight. ”

‘ W e now come bo the Saharanpur cases. The first is the case 
of Sikri Prasad. He keeps a draper’s shop and is also Gon« 
tractor.”  He deposed that he is the adopted son o f Mi than Lai, his 
own father Murlidhar having been brother of Mithan Lai. He 
says that he was adopted 18 or 19 years ago, that his first wife 
was Bhim Singh's daughter, and his second wife is Nehal Chand's 
daughter. His marriage, he said, had taken place when his pater­
nal uncle adopted him. It was customary, he eaid, amongst the 
Jains to adopt a boy after marriage, and he gave two other 
instances of sucli adoptions, namely, those of JhambuDas, who was 
adopted by Musammat Asharfi, and Dip Ohand, who was adopted 
by Musammat Gumti Kunwar. In cross-examination he stated 
that he was 19 or 20 years old when he was adopted, and that his 
marriage had taken place 8 or 9 years before when he was 11 years 
of age. A  witness for the plaintiff, Munshi Govind Rai, whilst 
admitting that Sikri Prasad was adopted by Mithan Lai, alleged 
that he was unmarried at the time of his adoption. It is apparent, 
however, from his ci’oss-ex ami o a Lion that he had no personal know­
ledge of the facts. He was not present at the adoption ceremony 
and did not remember the year in which the adoption took plaoc. 
He could not even say whether or not Sikri Prasad was married 

■ twice. W e have no hesitation in accepting the evidence of Sikri 
Prasad, given aa ib was with so much detail. There appears to us 

* no reason for discrediting it. We are unable to appreciate the 
reasons given by the learned Subordinate Judge for his rejection 
of the evidence o f this witness.

We next come to tlie cases of Chlioiu Mai, Prabhu Lai and 
Naurangi Mai. Chhofcu Mai was examined and deposed that 
Ganesh Lai adopted him after his first marriage, which was 
celebrated by his natural father Surjan L a i; that Ganeshi Lai 
was his paternal uncle and celebrated his second marriage after 
the death of his first; wife. In his examination-in-chief this 
witness stated that his marriage took place after his adoption,
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but immediately correofced himself andfsfcated that liis first mar- 
riage took place before his adoption^ and that it was hi? second “ 
marriage to which he had at first referred. The learned Subor­
dinate- Judge was of opinion that the first statement was true 
and rejected his evidence. We do not agree with the learned 
Subordinate Judge. W e think that when in the first instance 
the witness referred to his marriage as having taken place after 
his adoption, he referred to his second marriage. Saiigam Lai 
deposed that Jains adopted married boys, that he had not merely 
heard this from his elders bub that married boys were adopted to 
his own knowledge. As instances he mentioned the ease of 
Ohhotu Mai, also of Prabhu Lai, who was adopted, be said, by 
Shibba Mai, and Naurangi Mai, who was adopted by Shibba 
Mai’s wife. H e was present, he stated, at the adoption of these 
three persons, and they were all adopted after their marriages 
had taken place. In cross-examination he stated that Chhotu. 
Mai’s first) maniage took place about 30 years agô  that his mar­
riage processiou went to Talsara and that he was 14; or 15 years 
old at the time of his marriage, and that his wife died four or five 
years thereafter. He stated that Chhajjan Mai was the father 
of Chhotu Mai and that he was adopted five or six years after his 
first marriage. The learned Subordinate Judge accepted the 
evidence of this witness in the case of Prabhu Lai, but rejected 
it in the case of Naurangi Mai, saying that no particulars as to 
the parentage and home of his first wife were given and that 
therefore he thought this marriage was a myth. As a matter of 
fact the home of his first wife is mentioned, as it is stated that 
his marriage procession went to Talsara. W e see no good 
reason for rejecting this evidence.

The next two instances are those o f A jit Prasad and Jan Id 
Singh, Dali Chand, a resident of their village, deposed that it 
was valid amongst, the Jains to adopt a married boy, and as 
illustration of such adoptbas he mentioned the case of Ajit 
Prasad who was adopted by Gurdayal Singh, and of Janki Singh 
by Musammat Mulo, the widow of Chhajju Singh. He stated 
that he attended at the adoption ceremonies of these two persons. 
The learned Subordinate Judge accepted bis evidence in the 
ease of Janki Singh, but refused to accept it in the case o f A jit
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1D07 Prasad. In  the latter case he improperly referred to and relied 
on a judgment delivered by the Subordinate Judge o f Saharan- 
pur in another case, which was not admissible in evidence, aud 
said that it appeared from this judgment that Ajifc Prasad had 
after his alleged adoption given out in Oourtj referring to his 
parentage, the name o f his natural father. W e do not think 
that the learned Subordinate Judge ought to have referred to a 
judgment which was not in evidence in the case before him; and 
in any case the learned Subordinate Judge was wrong, we think, 
in attaching so much imporfcanoe to the mention o f his natural 
father’s name, which may have been accidental.

The last of the Saharanpur oases is that of Nidha Mai. His 
adoption after his marriage was proved by Hardhian Singh, who 
stated that his (witnesses’ ) mother-in-law adopted Nidha Mai in 
Beoband, 30 or 32 years ago. Nidha MaFs marriage, he said, 
took place before his adoption and his wife died two years after 
his adoption. A  married boy, he said, can be adopted by Jains,

W e  now come to the Muzaftarnagar instances. The adoption 
of Piare Lai after his marriage by Sik Chand is deposed to by 
his natural father Sangam Lai, a shopkeeper in the village of 
Khatauli. Sangam Lai deposed that he gave his son Piare Lai 
in adoption to Sik Chand 25 or 26 years ago; that he had him 
married 27 or 28 years ago, and that Piare Lai is in possession of 
Sik Chand’s property. This witness also deposed to the adop­
tion of Bui Chand and Makund Lai. Bui Chand was adopted, 
he said, by Bahai Singh, and Makund Lai by Banarsi Das, both 
residents of Khatauli. These two adopted sous, he said, were 
then iu possession of the property of their adoptive fathers, In 
cross-examination he gave particulars as to the adoptions of Bui 
Chand and Makund Lai, saying : —  “  I  went over when Bui 
Chand and Makund Lai were adopted. Bui Chand was given 
in adoption by the Bardhanawali. I  do not know her name. 
She was Bahai Singh^s sister. Bui Chand way a residerxt of 
Baghat. I  do not know his father’s name. He was adopted by 
the Daghatwali. The Daghatwali took him in adoption from 
Makhu Mai. When Makhu Mai died, his wife gave Bui Chand 
in adoption, after his marriage, to Bahai Singh.’  ̂ Later on he 
stated that fche name of Makund Lai’s natural father was Bansi
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Lai, Kallii Mai, a witness for the plaiutiff, coiToborafced the 
last witness as regards the adoption of Piare Lai, bat said that 
the adoptioa preceded his marriage and that Piare Lai was not 
married before his adoption. As regards Bui Chand, he said 
that he was adopted by some one at Sardhaua but did not know 
by whom. In  cross-examination he admitted that he was not 
present at the adoption of Piare Lai and he was unable to say 
how many years ago the adoption had taken place. He evi­
dently has no personal knowledge of the matter. The learned 
Subordinate Judge did not consider that sufficient proof o f these 
instances was given j but we are unable to agree with him in this.

The next instance is that of Gyan Ohand. His adoption is 
deposed to by Umrao Singh, who deposed that aaoption after 
marriage is customary amongst the Jains and that he himself 
was adopted by Jamna Das, 20 or 21 years ago, after his firat 
marriage. His first wife having died, he married, he said, a 
second wife 11 or 12 years ago. The property of Jamna Das 
is in his possession, while the property of his own father Lach- 
man Das is in his brother’s possession. The adoption of Ranji 
Ram is deposed to by himself. He stated that lie was Fakir 
Chand’s son and that Fakir Ohand had him married when he 
was 14 or 15 years old and afterwards gave him in adoption to 
Shadi Earn, whose property ho got. In  eross-examination lie 
stated that his adoption took place about four years after his mar­
riage. The learned Subordinate Judge rejected this evidence 
owing to the statement of the witness that he was adopted eight 
or nine years after the Mutiny and that during the Mutiny he was 
one or two years old and therefore his marriage must have taken 
place when he was only a child of five years. W e eannot appre­
ciate the reason so assigned for rejecting his evidence. A  mistake 
in the matter of dates is readily made. Allowance must, we 
think, be made for defects of memory which in such matters are 
inevitable after the lapse of so many years. Munshi Lai deposed 
to his own adoption and also to that of Ghitra Mai. This witness 
is a zamindar. He stated that he was adopted by his aunt, the 
wife of Buddhu Mai, 16 or 17 years ago, that he was married to a 
member of Kallu M ai’s family in Pur 18 or 19 years ago, and that 
his own father Ghandan M ai gave him in adoption. H e also
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1907 mentioned the adoption of Mithan Lai by Kundan Lai, 13 or 
14 years ago, after his marriage had taken place, and also the adop­
tion of CMtra Mai in Sofan, four years ago, by Shadi Mai. In  
orosa»examination he stated that he was not present at the adop­
tion of Mithan Lai, but heard of^it from the members of the bro­
therhood. The adoption of Banwari Lai by Bansi Lai is proved 
by Jai Dayal. Jai Dayal is a zamindar, paying Es. 2,600 per 
annum as revenue and Rb. 35 as income tax. He deposed that a 
married boy is adopted amongst the Jains and that his father^s 
own brother adopted hia nephew Bauwari Lai who was then a 
married man. This adoption is supported by a Ichewat on tho 
record of mauza Tavli for the year 1296 FasU, in which Ban- 
wari Lai is mentioned as the adopted son of Bansi Lai. The 
last of the Muzaffarnagar cases is that of Piare Lai, the adopted 
son of Har Ghand Bai. He deposed that it was customary 
amongst the Jains to adopt a son after marriage, and that he 
was adopted by Har Chand Bai after his marriage, about 22 or 
23 years ago. Har Chand’s property consisting o f hypothecation 
bonds of the value of two to four thousand rupees was, he said, in 
his possession. W ith the exception of the case o f Ohitra Mai, the 
Subordinate Judge did nob accept the evidence as satisfactorily 
establishing the adoption after marriage in the instances to which 
we have last referred. We are unable to agree with him in his 
estimate of the evidence. We cannot ascribe to the witnesses the 
wholesale perjury which the rejection of their evidence implies.

Evidence was also given in support of tho adoptions after 
marriage, in Delhi, o f three persons, namely, Samman Singh, 
Umrao Singh and Juggi Mai. Umrao Siagh deposed that he was 
adopted by Karnali Mai, his natural father’s name being Kure 
Mai. He stated that his first marriage took place about 19 years 
ago, his second 14 years ago, and third seven or eight years ago, 
and that Musammat Patho, wife of Karnali Mai, adopted him a 
few years after his first marriage had taken place. He further 
deposed that the property of his own father Kiire Mai was in the 
possession of his brother Sultan Singh and that Karnali MaFs 
■property was in his possassion. “ Among us, ”  he said, a boy 
can be adopted after his marriage. It  is a Jain custom. In  
cross-examination he stated that his own father had instituted &
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suit) in respect of Karnall MaPs outstandiugg, but that he was 
not aware whether he had done so on his (the witnesses') behalf 
or on behalf of Musammat Patho. Jawahir Mai, a cashier in the 
National Bank at Delhi, deposed that he was a panch  o f  the Jain 
Agarwal brotherhood of Delhi and that it was not customary ta 
adopt a boy whose marriage had taken place; but he admitted in 
cross-examination that Lala Mohar Ohand adopted Juggi Mai 
after his marriage and celebrated Juggi MaPs second marriage 
after adopting him. Referring to Lala Mohar Ohand the wit­
ness said :— “  H e is a great and good man.”  Asked as to what the 
objection of the brotherhood was to the adoption of Juggi Mai, 
he stated :— “ The members of the brotherhood had only this ob­
jection to Juggi MaPs adoption. Juggi Mai was of advanced 
age and Mohar Chand’s wife was yonng. There was no other 
objection.”  lb thus appears that the whole objection to Juggi 
MaPs adoption was not that he was a married man, but that he 
was older than his adoptive mother. Another witness, Kaahai 
Lai, also proved the adoption of Juggi Mai, and he stated that 
all the members o f the brotherhood attended Jaggi MaPs second 
marriage which took place after his adoption. It is clear from 
the evidence of these witnesses that Juggi Mai was adopted 
although he had been previously married.

A  number of witnesses were examined on behalf of the appel­
lants who deposed that it was not customary amongst the Jains to 
adopt a married boy. Amongst these are Khairati Ram, Mitter 
Sen, Kabul Singh and Nihal Singh, Man gal Sen, Lakhpat Eai 
and Tota Ram as also Munshi Lai to whose evidence we have 
already referred. These witnesses simply say that amongst the 
Jains a married boy is not adopted, that the custom is to adopt 
unmarried boys. It is apparent that their views were based on 
the fact that they had no knowledge of the adoption of married 
boys. We have not the slightest douht that married boys were 
and are adopted, and that the evidence in support of these adop­
tions is truthful. I f  it be, we have 23 cases established, namely, 
nine in Muzaffarnagar, seven in Saharanpar, three in Delhi and 
four in Meerut. Considering that the Jain population is not large 
and is scattered about, and that ordinarily unmarried boys 
would selected for adoption, the number of cases of the
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1 9 0 7  adoption  o£ m aniecl youths or boys w M ch  1ms beoii proyed^

'ma^ a7 '  striking.
Does this evidence satisfactorily establish tlio alleged custom ? 

B a n a e s i  It  is to be borne in mind that tlie Jains are mostly engaged as 
traders and shopkeepers. They are not landowjacrs, and therefore 
we canoot expect to find any records of adoptions such as are to 
bo met with in Gonveyances and transfers of land, or in hhewcots 
and other land records. Even i f  any such doouments \vex*e forth- 
coming they would not show whether the adoptees wore, married 
or single. Proof by instances is the only class of proof which 
they could ordinarily adduce, and this is the proof which we are 
asked to accept.

It is admitted on the part of the plaintiff appellant that Jains 
can adopt a boy at any age, provided that he be not married j 
that the ceremonies of tonsure and investiture with the sacred 
thread not being observed by the Jain community, the rule of 
Hindu law, which prohibits the adoption of a boy after the per­
formance of the ceremonies, does not pervail; but) it is said that 
marriage is a ceremony which among the Jains as well as among 
orthodox Hindus fixes a boy in his own family so that he cannot 
thereafter be adopted. The contention is not that the custom 
amongst the Jains is similar to that recognized by the Hindus of 
the twice-born classes, but is a custom akin to that which is bind-  ̂
ing among the Sudraa whereby it is said marriage is a bar to 
adoption. On the part of the appellant, on the other hand, it is 
contended that with the Jains adoption is purely a secular matter; 
that they have no belief in the doctrine of the efficacy of ini tiatory 
ceremonies and do not perform aradhs and that no reason exists 
for imposing any limit of time or circumstance in the matter of 
adoption.

There is not much ease law on the subject before us. In  
the case of Maharaja Govincl Nath B a y  v. Gulah Ghand (1) it 
was held, accepting the authority of the Pandits, that amongst 
the Jams a widow was competent to adopt without the sane- 
tion of her husband, and that the qualifying age o f  the adoptee 
extended to the 32nd year. I f  the qualifying age is extended to 
the 32nd year the presumption is that marriage furnished no ba

(1) (1888) 6 s. 2), A., 276.
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to adoption^ seeing tliat in every class of Hindiis boys are usually 
married before they attiaija puberty. In iSheo Singh Mai v, 
Dahho (1) it was held that a son less widow can adopt a son without 
the aiitkority of her hiisbnnd. On appeal from the decision of 
this Court in this case, their Lordships of the Privy Council at 
page 704 of the Report quoted aud o^ncnrred in the following 
passage  ̂ contained in the judgment o f the High Court:—  “  lb 
appears to us that, so iar as usage in this country ordinarily admits 
of proof, it has been established that a sonless widow of a Saraogi 
Agarwala takes by the custom of the sect a very much larger 
dominion over‘the estate of her husband than is conceded by Hindu 
law to the widows of orthodox Hindus ■ that she takes an absolute 
interest at least in the self-acquired property of her husband and 
as we have said it is not necessary for us to go further in this, for 
the property in suit was purchased by the widow cub of self­
acquired property of her husband; that she enjoys the right of adop­
tion without the permission o f her husband, or the consent o f his 
heirs, that a daughter’s son may be adopted, and on adoption takes 
the place of a begotten son. I t  also appears proved by the more 
reliable evidence that on adoption the estate taken, by the widow 
passes to the son as proprietor^ she retaining a right to the guar­
dianship of the adopted son and the management of the property 
during his minority, and also a right to receive during her life 
maintenance proportionate to the extent of the property and the 
social position of the family.’  ̂ We may observe that the parties 
to the appeal before us are Saraogi Agarwalas. In the case of 
LaJch'fTii Ohand v. Gatto Bai (2) it was held that a Jain widow 
had power to 'make a second adoption on the death of the child 
first adopted. Pelheram, G.J., and Straight ,̂ J,, in their jud gment 
say “ I t  is true thai the powers of a Jain widow in the matter 
o f adoption are of an exceptional character, namely, that she can 
make an adoption without the permission of her husband, or the 
consent of his heirs, and that she may adopt a daughter’s son ; and, 
further, that no ceremonies or forms are necessary.”  But they go 
on to say Except that in these respects it is not controlled by 
the Hindu law of Adoption, we think that in all others its prin- 
oiples and rules are applicable, and that the kfitrim a  form of

(X) (1878) I. 1 All., 088, (2) (1886) I. L. R., 8 All., 319,
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1907 adoption DOt boiug reoogniiiiGd in the Jain ooiiimunity^ or among 
the Hindus o f these ProviuceSj it must be assumod that she had 
the power to make a secoad adoption, and tha t sach adoption was 
to. her husband/’

Mr. Golap Cbandar Sarkar in his work on the Hindu L a w  
of Adoption, at page 359, states that neither in the Smritis^ 
nor in the comrneutaries on genoralhiw is tbere any rontricliioii as 
to the age of a person whioh limits liis capacity of hcsing adopted. 
On the contrary, an obvious inference may bo drawn froin the 
definitions of the Icritrima and the self-given sons, tluit tliei-e 
was no limitation of age for affiliation. Tho Y edik  story o f 
Sunah Semak’s adoption proves tliat such iGBtriotion did not exist; 
for, according to the story, he took a prominent in the 
performance of the ceremony which coahl be done by a person 
whose Upomaycma rite had been performed. It is no doub'e’: 
desirable/’ he adds, that the boy should bo adopted at a tender 
age so that he might be thoroughly assimilated to the family into 
which he is adopted and being bred up from his infancy amidst 
its members looked upon as a natural relation. The matter, how­
ever, was, as it properly should be, left to the discretion of the 
parties concerned by the sages, who did not lay down any rule on 
tihe point.”  Then he refers to the restrictions introduced by 
Nanda Pandita and other modern writers upon the authority of 
8 passage of the Kalika Fuvana,, tho authenticity of which is 
doubted, and he says that if you leave aside the passage of the 
KalikOi Purdna, the authenticity of which i« donl)ted, then thorl' 
is no authority in Hindu law for the proposition that any of the 
initiatory ceremonies must be performed in the adopter^s family 
in order to cause filial relation : in other wordw, that if ail or 
any of the initiatory rites for a person have been performed in the 
family of liis birth, he becomes incapable of being adopted in any 
other family; ”  and later on, referring to tho Budras^ he states 
“ Nor is there any passage o f law declaring that in the case of 
S'vdras marriage is a bar to adoption.”  Ho subsequently refers 
to the relaxations of the rule in Madras, Bombay and the Punjab, 
noting the fact that the Bombay High Court ruled that among all 
classes even a married man may bo adopted, whether he helomg^j 
to the same gotra with the adopter or not. M ap Yyanlcdtmv
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Anandram M m balhar  v. Jayantrav  (1 ) ;  Nathaji KHshna^i 
V. f fa r iJ a g o ji  (2) j SadasJdv MoresJwar Ghate v. S a ri Moresh-’ 
var Ghate (3 ); LaJishma'ppa v. Eamava (4 ); DJiarma Dagu v» 
BamhrisJma Ghimnaji (5).

According to the cases last cited it appears that in. Bombay 
a married Braliman may be lawfully adopted, whether or not he 
belongs to the same cjotra as the adopter. As  ̂however, the law 
of the MayuJcha prevails in Bombay, the aathorities in that 
Province do not afford ns much assistance. At the same time 
they are instrucbive and saggestive. There is no restriction in 
the matter o f age to be found in Manu or in the Smritis. The 
adoption of a married man of wbateyer ag© is not forbidden by 
the M itaJcsliara. Mr. Ghose in his work on Hindu Law says 
tha,t the authentic Smritis are very reticent about the qualifica­
tions of the boy to be adopted. The complicated rules laid down 
by our Courts are based only on certain tests o f SaunaJca, the 
Yridha Gaihtama, and the Kalika Purana^ not cited in the 
older books like the Mitahshara or the Smriti Okandrika, the 
Farasara Madeva or even in the Dayabhaga or by the Mithila 
■writers. No Hindu lawyers who had critically examined the 
Smritis would have placed any reliance on these texts and on the 
rules of the Dattaha M imansa and the Battaha Ghandriha ”  
(2nd Edition, at p. 598). A  majority of a Full Bench o f this 
Court held that the Dattaha Mimansa was not an infallible 
guide in questions of adoption, in the case o f Bhagwdn Singh v. 
Bhagwan Singh (6) and refused to follow i t : but their decision in 
that case was set aside by their Lordships of the Privy Councilj 
who observed in their judgmeut, referring to the Dattaha 
Mimansa and Dattaha GhandriJca as follows :— To call it 
infallible is too strong an. expression, and the estimates of Sather- 
land and W est and Biihler seem nearer to the true m ark; but ib 
is clear that both works must be accepted as bearing high author­
ity for so long a time that they have become imbedded in the 
general law”  (7). In  view of the ruling of their Lordships we 
Fhould not be Justified in disregarding the rules laid down in these
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(1) (1867) 4 Bom., H. 0. li., A. C. J., 191. (4) (1875) 12 Bom., H. C. R., 364.
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(7) (1.8D8) I. L. R., 21;A11., 419.
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1907 works. But it is admitted that tlies© rules cannot and do not 
apply to the Jains, unless it be that tho Jains arc to bo treated as 
ranking ■with Sudras, and are governed by tlio rule laid do wo. 
in, the Dattaha Ghandrilca whieh render.'i marriage a bar to adop­
tion in the case of Sudras. The conteDtion put forward on 
behalfof the appellant is not that the rule o£ law ]>rovailing 
amongst the twice-born castes as regardn adoption govorna the 
Jains, ior thi;̂  is not the appellant^s case, but that tlie Jains tire 
prohibited like the Sibdras from adopting a boy afLor marriage. 
It  is difficult to see why this shouUl be bo. Tiie Jains are mostly 
Vaishyas, one ofthetlireu twico-borii cla-so.';̂  and tho exceptional 
rules laid down for Sudras thevefore atm hayo /jo pluco in matters 
relating to thorn. The ordinary Hindu law is tliut of tho three 
superior casteâ  and if that law iu matter of adoption admifefcedly 
does not apply to the Jain^  ̂ we are compelliid to bog what rule or 
custom of adoption does prevail amongst them. Tliat their oustora 
is at variance with that prevailing amongst orthodox Hindus 
is admitted ; but it is sai.d that among them,, with SiMdras mar­
riage is a bar to the eligibility of a boy for adoption. Iti in diffi­
cult to find any leasm lor this restriction. A.doption being a 
secular and not areligious matter with the Jaina ronderd it impro­
bable that any such bar should exist. The custom act up is one 
which merely extends the area of choice by the rejection of rea- 
tvictions, probably of recent growth, which in the order o f things 
are inapplicable. The restrictive rules as regards adoption, accord-*' 
ing to Mr. Mayne, as we have already pointed out, aie of Bralima- 
nical origin. '̂̂ The Brahmans, ”  he writes, have almost encceed-' 
ed in blotting out all trace o f a usage existing previous to their 
own ”  and “  the series of elaborate rules which now limit the 
choice of a boy, are all the offspring of a metaphor j that ho munt 
be the reflection o f a son.^  ̂ Many of these restrictions no doubt 
were imposed long affcer theJaini^ had parted company from 
Hinduism upwards of 2,500 years ago. After a c,ireful consider­
ation of the ease we have come to the eonolusioT! that tho evidence 
satigfactorily shows that the Jains in these parts do not regard 
marr̂ iage as a bar to blie eligibility of a youth for adoption; that 
married as well as unmarried boys are amongst them eligible. 
The reasonable inference to be drawn, we thinks from the
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authorities and from the evidence give a in proof o f inatance'? of the 
adoptions of married boys for the last 40 years is that at the time 
when Jains dissented from Hinduism, the re=̂ tricfcions imposed in 
the matter o f adoption on orthodox Hindus did not exist; that 
these restrictions were imposed by the Brahinaoical priests of later 
years and only apply in the case of orthodox Hind a?, and that the 
custom which allows of the choice o f married and unmarried youths 
alike prevails among the Jains and is one of antiqniby. We, 
therefore, decide this question in favour of the respondents. It is 
unnecessary to determine the further point raised by Mr. Sunddr 
Lai, namely, that the Hindu law permitted the adoption of a 
married man provided that he belonged to the same gotra as that 
of the adoptive fa&hei’.

There are several minor matters to which the appellant has 
taken exception in the decree o f the Court below. H e complains 
that the Court has erred in holding that a bungalow described as 
No. 115, and the decree obtained in a suit brought by him against 
Rana Prithi Singh and Kartar Singh formed part o f the joint 
family property. We think that the appellant has nob established 
his right to either the bungalow or the decree. From the evidence 
of Banarsi Das we find that the appellant purchased the hotJii in 
question in his own name, but that the purchase money was defrayed 
out of the moneys of the Meerut shop, which belonged to the joint 
family. Appellant did not out of his own funds pay any portion 
of the purchase money.. As to the decree Banarsi Das states that 

“ Rs. 15,000 were lent to Rana Prithi Singh during the life time of 
Ganeshi Lai on the security of a bond executed in favour of 
Kedar Nath. The plaintiff brought a suit upon this bond and the 
expenses o f the suit are entered in Kedar Nath’ s account in the 
account books of thq, Meerut shop. The money advanced to 
Prithi Singh was, he stated, given by Lai a Ganeshi Lai to Kedar 
Nath. The appellant has failed to satisfy us that these items of 
property were incorrectly regarded by the Court below as joint 
family property.

The respondents have filed objections under section 561 of the 
Code of Civil Procedure. O f these the following have been pressed. 
It  is alleged that the sum of Rs. 40,000 was paid to Musammat 
Kishen Dei, and Rs. 5,000 to Musammat Baino^ and that the
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1907 Court below lias not allowed credit for these payments, The only 
evidenCQ in support of these stateaionts is the following. Badri 
D eb  in his evidence stated that EanarBi paid Rs. 5,000 to 
Musammat Baino, and Es. 40,000 to Ganesln L;iPs widow and that 
Manohar Lai gave his consont to these payments. Banni*si Bas 
ia his evidence ooiroborsites that of Btidri l)aiS. Ilcstatod that 
Es. 40,000 were given to Musammat KiBhon I3oi about 2-J years ago 
after pressing demauds made by her. l ie  naid i/hafc Badri D,:W) 
Manohar Lai and he consulted together alioiit the matter aiul do- 
cided that it was necessary to appease Mut-amiuali EiBlion Dei and 
that Es, 40,000 should be given to hor̂  and that IIh. 40,000 weie 

. given to her. Manohar Lai in his evidence denies all knowledge 
of this transaction. He says that Rs. 40,000 wero not given to 
Musammat Kishen Dei in his presence, nor mis 11s. 5,000 given 
to Musamjnat Baino, nor was he consalfced regarding the payment 
of either of these sums. It is remarkable that no receipt for oc 
acknowledgment of the payment of these largo sum a, if  it was 
ever made, was obtained from either of these ladies. W e agree 
with the Court below that the payment of these sums has not 
been satisfactorily proved.

The next objections are that a rukha for Rs. 300 and a mort­
gage deed for Bs. 3,200 in favour of Badri Das, and rukhas for 
Rs. 5,000 and Es. 500 in favour of Banarsi Das, together with 
several ornaments pledged with Banarsi Das for Rs. 2,500, are 
the separate propertieB of Badri Das and Banarsi Das and that 
certain moveables claimed by the respondents a.s their exclusive 
property were their joint property. In  support of these objec­
tions the respondents relied on the evidence of Banarsi Das. He 
stated that he got a rukha for Es. 300 from Shahfsad Rai and 
also a hypothecation bond for Es. 3,200 executed by Haidar Shah 
and others. Badri Das admits in bia evidence that ho received 
Es. 30,000 from the joint family funds ibr expenses and 
that this sum was debited to him in the accounts of the h&tU. 
Banarsi Das also in his evidence stated that Ganoshi Lai and he 
decided to pay Rs. 30,000 to Badri Das and to have that item 
entered in the expense accoimfc. There appears to be little 
doubt that the moneys lent to Shahzad Rai and Haidar Shah by 
Banarsi Das forjned part of money which ho had received from
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tHe joint family funds; and that in anj case he would be bound 
to account for the Bs. 30;000 whieli he had received and -which 
was debited to him in the account books before he can establish 
a claim to the two sums of Rs, 300 and Es. 3,200. The property 
of each individual member is presumed to belong to the common 
stock, and no evidence has been laid before us which would lead 
us to think that these two sums should be escluded from the 
division of the joint family property as being the exclusive pro­
perty of Banarsi Das. The same observation applies to the 
house described as house No. 13, which undoubtedly belonged 
to the family, but upon which Badri Das would appear to 
have expended sums amounting to Bs. 9,000 or Es. 10,000. 
This house is the subject of objection No. 8, which is that 
the Court below should have allowed fco the respondent Badri 
Das Es. 10,000 spent by him on improvements to house No. 
13 or should have directed that house to be allotted to him 
at its original value. In  view of all the circumstances, we 
hold that this house formed part o f the joint family property 
and that the money spent upon it formed part of the joint 
funds.

The only other matter remaining to be considered is the form 
of the decree passed by the Oouvt below. The decree is that the 
plaintiff be put in absolute and separate possession of one-fifth 
share in the immovable and movable property mentioned isi the 
lists appended to the decree, and that Musammat Baino, Banarsi 
Das, Badri Das and Mul Ghand are each entitled to a one-fifth 
share in the same property. This is clearly an improper decree. 
What is desired by the plaintiff appellant is that the joint im­
movable and movable property should be partitioned. The Courts 
below should therefore after ascertaining of what the joint pro­
perty consisted and the rights of the various parties therein, have 
issued a commission to such persons as it thought fit to make a 
partition according to such rights as provided by section 396 o f 
the Code of Civil Procedure.

We, therefore, dismiss the appeal with costs, to be paid by the 
appellant. W e remand the ease to the Court below with direc­
tions that the partition proceedings be carried out in accordance 
with the directions given above, and in the course of the
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pavtition we direct in accordance 'with this agreement of the 
parties that a suiBciect portion of the family propertj be exclu­
sively charged -with the maintenence allowance for Miisammat 
Chameli as already fixed in exoneration of the residue of the 
property.

W e dismiss the objections with costs.
Ap'pecd dismissed.


