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shall both be extinguished. It is clear, we think, from the
language of this section that in the case of a usufructuary mort-
gage the proper and necessary order for a mortgagee to obtain, if
the right of redemption is to be extinguished, is an order for sale.
Such an order the mortgagees in this case did not obtain, There
was, liowever, in the decree of the 20th May 1901, a direction that
in defauls of payment of the mortgage debt within the time therein
specified the mortgagors’ right to redeem would be extinguished.
To this order no exception was taken by the mortgagors. They
acquiesced in the decree, and the decree hag now hecome final. In
view of this we must bold that the plaintiffs wore not entitled to
sueceed in a second suit for redemption even though the order passed
in the former suit was not in accordance with law. We are
supported in this view by the judgments of our brothers, Banerji
and Aikman, in the case of Sita Ram v. Madho Lal (1). The
case may be a hard one on the plaintiffs, but they have them-
selves to blame in not taking exception to the form of the decree
passed in the former suit. We dismiss the appeal with costs.
Appeal dismissed.*

RBafore My, Justice Richards.

BADAM axp orgErs (DEFENDANTS) v. GANGA DEI (PrAivTrres). #
Zand-kolder and tonant—Trees—Land-holder's and tonant’s rights as to froes

on tenant’s holding.

Hold that in the absence of special agreement o tonnnt has, as against his
landloxd, s right to insist that so long as his tenancy continues the landlord
shall not eut down trees standing on the tenant®s holding. Deokinandan v,
Dhian Singh (2), Eausalie v, Gulab Runwar (8) and Buttonji Edulji Shet v.
Ths Collector of Thana (&) referred to, _

THIs was a suit brought by a zamindav claiming an injunction
to vestrain the defendant from interfering with her right to cul
down and remove certain trees growing on the holdings of the
defendants. The plaintiff elaimed by virtue of her general rights
as zamindar, but did not plead any particular contract or custom

anthorizing her to cut trees growing on a fenant’s holding. The

® Second Appenl No, 634 of 1905, from a docroo of Austin Kondall, Haq.,
Addditionalf I])Rist{:riit T u((l}é],:e og Moerut, dated the 15th of April 1906t conﬁ’rmggg,
& decree of Babu Ram Chandar Chaudhari, Additional Muunsi oernt, date
the 24th of January 1905, ’ HusiE of Moeru, dnied

(1) (1901 L L. R., 24 All, 44, (3) (1899) L. L. R., 21 AlL, 207,
(2) (1888) L L. R, 8 ALl 467. (4} (1867) 11 Moo.,’f A, 205,
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defendants, on the other hand, wlile admitting the plaintif’s
proprietary title to the trees, maintained that during the subsis-
tence of their tenancy the plaintiff had no right to remove them,
The Court of first instance (Additional Munsif of Meerut) decreed
the plaintiff’s claim, and this decree was on appeal affirmed by the
Additional Distriet Judge, The defendants appealed to the High
Court.

Mr. R. Maleomson, for the appellants.

Babu Durga Charan Banerji (for whom Pandit M. L.
Sandal), for the respondent.

Ricmarpg, J.—So far as the present appealis concerned the
only claim I have to deal with is the claim of Ganga Dei to an
injunetion to restrain the defendants from interfering with her
.cutting down and removing certain trees growing on the holdings

-of the defendants, Both sides have expressly stated that this is
the only question in the present appeal. Ganga Dei is the zamin-
dar., The defendants are tenants either oceupancy or non-oceu-
paney. ‘Che plaintiff has given no special evidence from which
the existence of a custom, or contract enabling her 10 enter the
holdings and cut down and remove the trees can be inferred.
On the other hand the defendants have failed to establish any
propriebary -righf in the trees. The learned advocate for the
defendants has argued the case on their behalf on the basis that,
admitting the property in the trees tobelong to the plaintift, and
admitting that the defendants have mo right to cut -down and

- remove the timber, nevertheless the plaintiff has not, during the

continuance of the tenancy, any right to enter and eub down the

trees. Therk is no evidence that the trees were planted by the

tenants or that they are fruit-bearing trees. Mr. Malcomson
states on his instractions thas in the case of one of thefenants the
trees shelter his well. "He gives this as illustrating that even in
an agricultural holding a tenant may have strong interestin the
maintenance of growing trees, He cites in support of his con-
tention the case of Deokinandan v. Dhian Singh (1). In thab
case the plaintiff sued to recover possession of certain zamindari
property. The defendant was in possession of certain plots, part
of tke land the subject matter of the uit, as exyrop rietary tenant.
© (1) (1886) L L.R., 8 All,, 467,
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On these plots there were certain fruit and other trees, and if
was held by Straight and Mahmood, JJ., that the defendant was
entitled to the tracs on the land. It is not quite clear whecher
the lenrned Judges intended fo decide that the defondsnt (ihe
tenant) could eut down, sell or remove the trees, bub it i3 quite
clear that the learned Judges were of opinion thub the zamindar
had o :ight to cut trees dwring the continuance of the tenaney,
and it is not necessary for the purpoices of the presemt appenl
for me to decide anything more then that the plaintiff is wot
entitled to cut,sell or remove the trees growing on the holdings
of the defendants. The only decision cited on the other side
is the case of Kaousalia v. Gulad Kunwar (1). Tn thab ease
Sir Avthur Strachey, Chief Justice, and Knox, J., held that the
property in the trees growing on a tenant’s holding is by the gene-
ral law vested in the zamindar and that in the absence of speeial
custom the tenant is not entitled to cub down frees. This cnse
doss not decide that in the absence of eustom ox eontract the zamin-
dar will have a right to cut and sell the trees growing on a
tenant’s holding during the continuance of the tenancy. The case
of Ruttonji Edulji Shet v. The Collector of Thanm (2) was
also referved to. Thati was a case in which a lessee from the Gov-
ernment songht da mages against Government for preventing him
from cutting forest trees for sale, The passage relied on is at p.
813 of the rc{)ort and is in the following words :—¢ A% the time,
then, that this lease was made the whole of the land and all the
rights connected with the land, subject to such claims as third
parties might have upon it, belonged to the Government. Théf
trees upon the land were part of the land and the right to cut down
and sell those trees was incident to the proprietorship of the land.”
This again is no authority that the landlord is always entitled
after he has made a letting to cub down - trees, even though pro-
perty in trees suill remains in him. Mr, Justice Mahmood in his
judgment in the first case referred to was dealing with an expro-
prietary tenant, but the nature of the interest of an exproprictary
tenant differs only from the natare of the inferest of an oecupaney
tenant by reason of the fach that an exproprietary temant is
entitled to occupy the land at a lower rate. The principle of the
(1) (1899) 1. L. R., 21 A1L, 207. (2) (1867) 11 Moo, L. A, 205,
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judgment seems also to apply to the case of a tenant, who iseither
an occupancy temant or an exproprietary temant. Buaf of course
the zamindar in the case of a tenant who has no such “oceupancy
rights ” will probably be able to carry out his wish with regard to
the timber by bringing the tenancy toar end. 1 leave the decree
appealed from undisturbed as regards the trees actually cut. I
allow the appeal, set aside the decrees of both the Courts below
so far as it grants an injunetion to the plaintiff restraining the
defendants from offering obstruction to the plaintiff in cutting
down, removing and selling the trees (other than the trees actu-
ally cut). T do not intend and do not decide that the defendants
have any right in the trees save the right to insist that during
the continuance of the tenancy they shall not be ecut down and
removed by the plainiiff. The defendants will have their costs
in all the Courts.
Appeal decreed,

Befors Sir John Stanley, Kuight, Chiaf Justice, and Mr. Justice Sy Willium
Burkitt,
GOBIND ERISHNA NARAIN AxND AvoruEr (PrAINTirss) v. KHUNNI LAL
(DEFEIDART)*

Hindy Law—Change of religion—EfFect of conversion of a member of a joint
Hindu family to Mubammadanism—Bogulation No. VII of 1832, s, 9~
Compromise—IEFect of compromise entered inloby @ Hindy fomalo with a
limited esfate. .
Held that Regulation No. VII of 1832 did not abrogate the Hindu law as

to the consequences of apostacy, bub merely laid down for the guidance of the

Judge 2 rule under which he might refuse to enforce these consequences,

‘Whove, thercfore, in & joint Hindu family consisting of a father and

one son tho father was converted to Mnhammadunism in the year 1845, fhe

immediate effect of such conversion was to make the son mole owneyr of
the property which up to, that timé had belonged jointly to him and his
father,

Hsld also that a compromise made by a person holding a Hindn widow’s
or Hindu danghter’s estate in the property of her doceased husband or father,
ié not binding on the ::evcrsioncrs, even though it has been followed by a
decree of Jourt, nor is a decree on an arbitration award, one of the parties to
the submission having been & Hindu widow, or daughter ; but the reversioners
can only be bound by a decree made after full contest in o bund fids litigation,

# Pirst Appeal No. 135 of 1905, from n deerce of Pandit Pitembar Joshi,
Subordinate Jullge of Bareilly, doted the 20th of May 1905.
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