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notified as subjecfc to incumbrance, which is not the case -here. 
The last plea is that such a suit ats thi-5 is not maintainable. In  
my opinion there is no force in this plea. The suit ia one o f the 
suits described in article 138̂  schedule I I , ol the Limitation Act.

Mhhawma3>. The mere fact that the aucLion purchasers or their ropreseiita*- 
tives failed to apply within time to bo put in possession under 
section. 318 of the Code of Civil Procedure does not deprive tlicm 
of their right to bring a regular suit, vide 8e ru  M o h u n  B cm ia  v. 
Bkagohan D in  Pand&y  (1), K ish  or i M ohun  Roy  Ghowdhry  v. 
Ohunder N ath  P a l  (2). I  have not been referred to any case 
in which an opposite view has been taken. For the above 
reasons I  am of opinion thub the appeal fails, and it is diHiniaaed 

with costs.
Appea l dism issed.
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REVISIONAL CIVIL.

JBefore Jfj’ . Justice Richards.
ASHIQ ALT (Petitionee) v. MOTI LAD (Opposite Pakty). ^

Civil ^rocedvire Code, ssoUonS^B—-Insolvoiioi/— Security for filing afpUaa- 
tion hy judgmen't-chehtor to ie declared insolvent.

The petitionei* gave security for one Aziz, who had boon iirroated in oxo« 
cution o£ a decree. He deposited a sum o£ monoy in Court on condition if an 
applicatiou which was to bo niado by Aziz withia a fcimo spt!o.ificd to bo de­
clared insolvent was rejected on any ground whatever, tha auiount deposited 
would be paid to the decree-holder. Tiie Jadgment-debtor duly proscntod hin 
applicition for a daclaration of insolvency, but before any order coiM-4 u4̂  
paased on it he died Seld thait the condition of the security was not ful­
filled, aiid the deei’ee-holdcr was not ontitlod to tlio monc'-y dopositod by 
the surety. Krishian. Ifayar v. Ittimn Nayar {Z) ruferrod to.

One Aziz having been arrested in execution of a Civil Court 
decree, one Syed Ashiq Ali deposited a sum of money for him in 
Court as Eecurity, The terms of the security were that if an ap]>U- 
eation which was to be made by Aziz within a time specified to 
be declared insolvent was rejected on any ground whatever, the 
amount deposited would be paid to the deuree-holder. Aziz duly 
made his application to be declared insolvent; but Ijefore any
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Order could be made on it he died, on the 16th April 1906. On the
19th April 1906, the deeree-holder applied for the payment to him Ashxq a k

o f the money deposited by Syed Ashiq Ali. The Courts however^ MotiLm
refaaed this application, but subsequently, on a fresh application,
made to it, directed that the money should be paid. Against this
order Syed Ashiq Ali applied ia revision to the High Court.

Munshi GoJml Frasacl, for the applicant.
Br. S('Uish G handra  B a n e rj i,  for the opposite party.
B iohaebSj J.— A decree wass obtained against one Aziz. In 

exocntion of that decree Aziz, the jiidgment-debtor, was arrested.
After some time Syod Ashiq Ali deposited a sum of money as 
security in Court. The terms of security were that if an 
application which was to be made by Aziz within a time speci­
fied to be declared insolvent was rejected on any ground what­
ever, the amount deposited would be paid to the deeree-holder.
Aziz duly made his application to be declared insolvent. Before 
any order oonld be made Aziz, the judgment-debtorj died on the 
16th of April 1906. On the 19th of April the deeree-holder 
.applied to the Court that the money deposited by Syed Ashiq Ali 
should be paid to him. The Court made an order on the 2lsb o f 
April refusing this application on the ground that the secmity 
was only given to secure the appearance of the judgment-debtor.
The learned Judge had evidently in his mind the provisions 
of section 386 of the Code of Civil Procedure, which provides 
that when a Judgment-debtor is arrested the Court is to release 
him if he furnishes security that will appear when called 
upon and will within one month apply to he declared in ­
solvent- On the-24th of April the decree-bolder made a fresh 
application that the money should be paid to him and on the 
24th of May 1906, notwithstanding the order of the 2 1 st April 
1906, the Court ordered that the amount deposited by Syed 
Ashiq Ali be paid over to the decree-bolder. This is the order 
wdiich the applicant now asks to set aside in revision. The 
security which wag furnished was not in strict accordance with 
the provisions of section 336. The security went so far as to 
undertake that if the application of the jndgnaenfc-debtor to be 

Tfeclared insolvent was rejected, on any ground whatever, the 
money should be paid to the deeree-holder. I t  seems to me that
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1907 on the merits the deoi’ee-holclcr was not entitled to get tins
Abeiq Am  The application of the jadginent-f!el)tor was nevei’ re-

V. jeotecl. His death rendered an order under section 351 of the
Code of Civil Procedure impossible, and even assuming that the 
security was hound, to the full extent of his undertaking when he 
deposited the money, in my judgment, the Court onglit to have 
given back to him the money deposited after the death of the
judgment-debtor. The decree-holder contends that, even assnm- 
ing that the decision oonipLiined of is wrong, this Court ouglit 
not to interfere in revision. This contention is met by the appli­
cant by pointing out that so long as the order of the 21st of: A jnil 
stands, the lower Court had no jurisdiction whatever to make 
the order of the 24th of May 1006. Under all the circumstances
I think that tliis is a case which I  should entertain in revision. 
As I  do entertain it, I  think on the general merits Syed Ashiq 
Ali is entitled to the money deposited in Court. In  an exactly 
similar QaBe-«-Krishnfin Nayar v. Ittinan Fayar (1 ) it was held 
that where the jfidgmeot’debtor died before the expiration of 
the time granted for making an application for insolvency, the 
aecnrity wa= released. I allow the application and set aside tlie 
order of the 24th of May 1006. I  make no order as to costs.

A p p lic a t io n  alloived.
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Be.fora Mr. JusUoe liieJiartls.
April 12. J- Gf- WILLIS a n d  o t h e b s  (1 p p i , io a n t s )  v. .TAWAT) HUSAIN a n d  o'CHEKS

--------------------  (O p p o s it e  p a u t ie s ) *
Civil Pi'ocedme Code, sections 622,623, 626 andG2Q— Hovieio of Judrfment 
Â pĵ Ucaiion for review rejected—Revision—Small Cause Conrl, suit.

An application for review of judgmeni} in a Small Cause Coitrl; suit w(xh 
rejected, wrongly, on the ground of a snpposod deficiency in tlio coiu't ft;o paid 
upon tlie application. Held that this order was open to ruviBion. limn Lai v. 
Eatan Lai (2) distiuguislied.

T h is  was an application in revi«ion arising cub of a suit in a 
Small Cause Court in which the plaintiffs claimed a Burn of 60 or 
65 rupees alleged to be due by the representative of a deceased 
pleader to them as executors of the Will of one T . A. Martin. 
The defendants contested the suit and claimed a set-off amounting
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