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Befare Mr. Justive dikman.
SHEO NARAIN (Dgruxpant) o. NUR MUHAMMAD AND s¥01nsn (PLAIN-
TIVFS, #

Ewooution of decree Sale in evacution - Purchuse of share in property fo some
extant tncumberad— Presumption—Civil Procedure Code, section 818~
4et No, XV of 1877 ( Indian Limitation Aot ). schedule II, article 138~
Suit for possession. '

Whore in execution of & simple money decree an undivided share in jmmo-
vable property, part of which was subjeet to mortgages, was sold, it was held
that in the absence of specific indications to the contrary it wust be pre-
sumed that the share sold was, as far as might be, the share which was no¢
incumbered.

Held also that the faet that-an application under section 818 of the Code
of Civil Proceduro mads by an auction.purchaser has been rejected® s made
beyond time is no bar to o suit for ypossession of the property purchased,

" Serv Mohun Bania . Bhagoban Din Pandey (1) and Kishori Mokun Roy
Clowdlry v, Chunder Nath Pul (2) followod.

Toe facts of this case arve as follows :—

OpeParamSingh owned an undivided sharein a village, amount-
ing to Y aunas 11 pies, 8 chataks. Outofthisshare he mortgaged 4
annas to Sheo Narain, Amnother 2 anna share he mortgaged to one
Magan Lal, The rest was free from incumbrances, Onpe Kale
Khan, the predecessor in title of the plaintiffs, held a simple money
decree, against Param, in execution of whicha 4 anna share was at-
tached aud sold, and purchased by Kale Khan and Lal Kban for
Rs.100. In February 1902, the plaintiffs applied underseetion 318
of the Code of Civil Procedure to be put into possession of the
property purchased. This application was, however, rejected on
the 1st Mareh 1902asheyond time, The plaintiffs then instituted
the present suit to obtain possession of the share purchased by them.
The unincumbered residence of Param’s original share was repre-
gented by 8 annas, 11 pies and 8 chataks, and this bad been given
by Param’s widow, Musammat Maharani to Sheo Narain.

The Court of first instance (Munsif of Lalitpur) found that
the share purchased by the plaintiffs was the 4 anpa share

# Socond Appeal No, 531 of 1905, from a decvoe of A. Sabonadiere, Esg.
Distriet Judge of Jhansi, dated the 8th of Mareh 18505, réversing s decred
_of Babu Ladli Prasad, Munsif of Lalitpur, dated the 34 of January 1905,

(1) (1883) L L, B, 9 Cale,, 602, (2) (1887) L L. R., 14 Cale, 644
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mortgaged toSheo Narain and subject to bis decree. Thelower
appellate Court, however, came to a different counclusion and
decreed the plaintiffs’ suit. The defendant Sheo Narein appealsd
to the High Court.

Mr. G. W. Ddlon and the ITon’ble Pandit Mudwn Molun
Malaviya, for the appellunt.

Hon’ble Pandit Sundar Lal, for the rospondents,

AIRMAN, J.—~This appeal arises out of a suit brought by the
plaintifls responclents to obtain possession of certain immovable
property under the following circumstances, One Param ownod
an undivided share in a village, The extent of his share was 9
annas 11 pies 8 chataks, that is, he held a 10 anna shave all but
a very small fraction, Of this share he moitgaged to Sheo
Narain, defendant, appellant here, a 4 anva share. Another
2 anna share Le mortgaged to one Magan Lal. The rest xvas-
free from incumbrance. Kale KKhan, the predceessor in title of
the plaintiffs, held a «imple money decree against Param, in
execution of which he applied for attachment of a 4 anna share
out of Param’s estate. A 4 anuna share was attached, cold and
purchased by Kale Khan and Lal Xhan on the 20th of April
1895 for a sum of Rs. 100, In Fcbruary 1902, the
plaintiffs applied undor section 818 of the Cude of Civil Pro-
cedure to be put into possession of the property purchased. Their
application was rejected on the st of March 1902 as beyond
time. The plaintiffs thereafter instituted the suit out of which
this appeal arises to obtain possession of the property wlich they -
alleged they had bought, The mortgage in favour of the apypel-
lant Sheo Narain was a mortgage by conditional sale. At the
time when Kale Khan put his simple money decree into execu-
tion, Sheo Narain had already got » decree nisi for foreelosure,
which was subsequently made absolute., Magan Lal, the other
mortgagee, also got his mortgage against the 2 anna share enfored
by adecree. Param then died. His widow Musammat Maharani
made & gift of the remaining 3 anna 11 pie 8 chatak share to
the appellant Sheo Narain. The suit is to recover possession of
that chare as representing what was sold at the auction to the
predecessor in title of the plaintiffs, The Court of first instance
iiot}nd that the share purchased ut auction was the 4 anna share
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mortgaged to Sheo Narain amd subject to his decree. On appeal
the learned District Judge came to the opposite conclusion and — P—
decreed the plaintiffs’ suit. The defendant Sheo Narain comes — Naras
here in second appeal. The case has been very fullyand ably Ng‘n'
argued by his learaed counsel. But the arguments of the learned MuzammaD..
counsel have failed to satisfly me that the decision of the learn-

ed Distriet Judge is wrong. At the time of the attachment in

excention of the simple money decree, the judgment-debtor Param

possessed only the equity of redemption in G annas out of his

estate, the remainder, 4., 4 annas all but a minute fraction,

was unineumbered. There is nothing to show that when the
deeree-holder applied for attachment of a4 anna share in execu-

tion of his money decree, he meant to or did apply for the attach-

ment of an incumbered 4 anna share of his judgment-debtor.

The presumption would be entirely against his having done so.

The sale notification has not been produced, and there is nothing

to show what was advertised for sale. In the paper showing the

property atbached in execution of the simple money decree itiis

desaribed as a “4 anna share in moauza Jagatpura, valued ab

Rs. 50 standing in the name of Param.” No mention is made

in this ford-i-taliga of any incumbrance, The learned counsel

relies upon a paper which has been produced and which is called

fard-i-lde, or list of purchasers at auction. It is true that in

this there is a reference to an incumbrance of Rs.148. How

this came to be entered in the fard-i-ld¢ is explained by the

learncd Judge. The share advertised for sale being an undivid-

ed 4 anna share and 6 annas of Param’s property being under

mortgage, a poriion of the 4 anna share attached must in any

case have been subject to incumbrance, I fully agree with the

learned District Judge in holding that the presumption is in

favour of the auction purchaser having bought unincumbered

1907

property so far as it was possible for him to do so. This disposes

of the first three pleasin the memorandum of appeal. The fourth

plea was based upon the decision in the case of Ruja [ nocy@t

Simgh v. Izzat-un-nigse Begum (1). Inmy opinion that case

is distinguishable from the present case, for there, on the appli-

“cation of the auction purchaser himself, the property had been
(1) (1904) T. T R., 97 AlL, 97.
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notified as subject to incumbrance, which is not the ease.here.
The last plea is that such a svit as this is not maintainable. In
my opinion theve is no force in this plea. The suit is one of the
suits deseribed in article 138, seheduls II, of tho Limitation Act.
The mere fact that the auclion purchasers or their representa-
tives failed to apply within time to be put in possession under
section 318 of the Code of Civil Proceduare does not deprive them
of their right to biing a regulav suit, vide Seru Mohun Bania .
Bhagobamn Din Pandey (1), Kishori Mohun Roy Clowdhry v.
Chunder Nath Pal (2). Ihave not been referred to any case

in which an opposite view has been taken. Tor the above

reasons I am of opinion that the appeal fails, and it is dismissed

with costs.
Appeal dismissed.

REVISIONAL CIVIL.

Before Mr. Justice Richards.
ASHIQ ALT (PrrrrronER) o. MOTI LAL (OprosiTe PAnTy). ¥
Civil Procedure Cods, &ietion 836~—Tugoluvency—Security for filing applica-
tion by judgment-debtor to be declared insolvent.

The petitioner guve security for ome Aziz, who had been nrrested in oxe-
cution of a decrec. He deposited a smm of money in Court on condition if an
s pplication whieh was to bo made by Aziz within & time &pecified to ba de-
clared insolvent was rejected on any ground whatever, the amount deposited
would be paid to the decrec-holder. The judgment-debbor duly presented lia
application for a declaration of insolvency, but before any order coubteda
passed on it he died Held that the condition of the sccurity was not ful-
filled, and the deeree-holder was not entitled to the moncy deposited by
the surety., Krisknan. Nayar v. Ithinan Nayaer (8) referrod to.

ONE Aziz having been arrested in execution of a Civil Court
decree, one Syed Ashiq Ali deposiled asum of money for him in
Couwrt as security. The terms of the security were that if an appli-
eation which was to be made by Aziz within a time specified to
be declared insolvent was rejected on any ground whatever, the
amount deposited would be paid to the decree-holder. Aziz duly
made his application to be declared insolvent ; but lofore any

€ (Jivil Revision No, 64 of 1006,

, (1) (1883)1 L. R, 9 Cale, 602, (2) (1887) L. T R., 14 Culo, :
(8) (1901) L. L, . 24 Mad,, ()537. . o G



