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_____________ Apri-l 5.

Soforc Sir Joltn Stanley, KiiigJii, Chief JusUce, M-)'. Juaiiee Sir George Knox 
and Mr. Justice Mohards.

BIHARILAL (DmmDANT) v. CHUNNI LAL *
Civil Procedure Code, sections 521, 522—A.rMiraHon—Award—Jyecree onjiidtj- 

ment in aeeordance with, the a-tvard~-Apj)eal.
The inattors in dispute behveen the parties to a suit: pending in tlio 

Court of Munsif were referred to avbitratiou. An award was delivered 
the arbitrator fco whicli objoctious were filed to the effect tliat tlie arbitrator 
had beeu guilty of misconduct. Those objections were, Iiowever, overruled 
and decree wufs passed wliieb was in aecordiuco with, and not in excess of, the 
terms of the award.

Sold that no appeal from such a doeree'would lie, the sole ground being 
that the arbitrator had been guilty of misconduct, ^/lam Litl v, Misri 
Kiumar (1) distinguished. G-hulam Khan v, Slulicmimd Kassm (2) followed.

T h is  appeal was referred to a Full Bench upon the recom­
mendation of Knox and Ricliaids, JJ,, and for the reasons 
stated in the referring orders  ̂which were as follows. The facts 
of tho case appear from the referring order delivered by Knox,
J.

Khox, J .—This appeal is brought from an order passed 
under section 562 of the Code of Civil Procedure. The matter 
in dispute between the parties had been at their request referred 
to arbitration by the Court which was trying the suit. The 
arbitrator appointed by the Coart returned an award, and to the 
award so returned objection was taken by the plaintiff in the 
suit under section 521 of the Code of Civil Proeedm-e. He set 
out in his objection certain factS; and upon those facts charged 
the arbitrator with misconduct. The learned Munsif^ before 
whom the award was, considered the aw'ard and the objection 
and came to this conclusion ;— No miBCondnct has been shown, 
and tlie objection is only friyolons and vexatious.”  The plaintifi 
then went in appeal, and the appeal was heard by the Additional 
District Judge of Aligarh. He considered afresh the alleged 
misconduct and found that the circumstances of the case suffici­
ently warranted misconduct on the part of the arbitrator as

® First Appeal No. 75 of 1906 from an order of Babu KebttbA Mohan 
-Uhosu, fc>t’COnd Additional Judge of Aligarh, dated the 8tli of June 1906.

(1) Suprn, (2) (ISOl) I. L, 11, 29 Cftlc., i67.
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1907 explained in the case o f Ganga Bahai v. Lelchraj Singh (1}. He 
held that the â varcl was in his opinion bad in l;iw; Bet; aside the. 

La^ decree which had been giyeu upon the award, and remanded the
G e u W  t'-S'Se under section 562 of the Code of Civil Prouodure. It Ik is

I'Ai. nowhere beea suggested, and indeed it cannot be suggested, thnt
the decree which the Munsif gave was in excese of, or not in 
accordance with, the  award.

Before us it is contended that the lower appellate Court has 
no jurisdiction to hear the appeal which was presented to it; and, 
but for a decision to which I  .sliall presently refer, I nhould have 
held that both by Statute and by a ITull Bunch ruling of this 
Court the mattor was concluded and that no appeal did lie. It 
is contended for the respondent that the provision.s of section 522 
are not exhaustive and that under section 540 an appeal does lie 
from the decree. Now section 540 runs as follows ;—  
when otherwirio expressly provided by this Code or by any 
other law for the time being in force, an appeal shall lie from the 
decrees, or from any part of the decrees, o f the Courts oxorcidng 
original jiii'isdiGtlon to the Courts authorized to hear appeals 
from the decisions of those Courts/^ It seems to me, especially 
bearing in mind that the right of appeal is a right created by 
Btatut© and doos not lie where the Statute doeB not make provi­
sion for it, that section 522 ia ouc of tli(3 exceptions to which 
section 540 refers when it says that unless when otherwise 
expressly provided ^y this Code, etc.’ ’ There is further a Full 
Bench Kuling of bliis Court— Al l  v. Mohsin Ali (2), 
and there is the Privy Council judgment in (xhulam Khan v. 
Muhammad Hassan (3). In this last named case the same 
contention that section 522 was not exhaustive was raised, and 
in spite of it their Lordships of the Privy Council held that 
they “ would bo doing' violence to the plain language and the 
obvious intention of the Code, if they wore to hold that an appeal 
lies from a decree pronounced under section 522, except in so 
far a,8 tht decree may be in excess of or not in accordance with the 
award. The principle of finality •which finds expression in the 
Cod© is quite in accordance with the tendency of modem decision

(1) (1887) I. L. li.. 9 A ll ,  263. (2) (L106) I. L. H„ 18 A ll, 423.
(8) (i,y01)I.L .K .,20 Calc,, 167.
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in ihis conntry. The time lias long gone Ijy sioGe the Courts 1907 

of thi8 country showed any disposition to sifc as a Oourfc of Appeal ""'ITTtTaTT 
on awards in respect of matters of fact. ”  See A dams v. Great 
North o f Scotland R ailw ay Qompany (1). Ohdnni

The learned vakil for the respondent, however  ̂ called oiir 
attention to a very recent case—Sham Lai v. M isri Kunwar,
F. A. No. 98 of 1905. The decision is one entitled to onr most 
careful consideratioUj but, with the utmost respect to the learned 
tTudges who decided it, I  find it impossible to dietinguish that 
case from the present, and, in view of the circumstances already 
set out, to follow it. So far as I can. see the ruling of their Lord­
ships of the Privy Council reported in I. Lr. H., 29 Calc., 167̂  
was' not cited. In Sha'ni Lai v. M isri Kunwar the objection 
of misconduct was taken in the Coart to which the award was 
returned, and the Court overruled it in the following words 
“  I  hold that the-arbitrator did hold meetings and make inquiry 
and did make the award.”  This was a finding by the Court in 
spite of the arbitrator himself liaving said that the award sub­
mitted by him was a bogus award. As so much stress is laid 
upon this case, I  thiuk it better to refer this case to a Fall Bench 
in order that the point that arises, vis!., whether, when an objec­
tion of misconduct to an award has been heard and decided by 
iihe Court to which an award was returned, and the objection has 
been overruled, and tho decree which followed upon the award 
is not in excess of and is in accordance with tho award, an 
apjjeal still lies upon any point, or whether that decree is not as 
regards appeal absolute and final.

Riohabds, J.— This is an appeal from a decree made on an 
award. It is not alleged that the decree is in excess of or not in 
accordance with the aŵ ard, Tlie defendant contends that under 
tho provisions o f section 522 of the Code o f Civil Procedure no 
appeal lay to the lower appellate Court. Section 506 of the Code 
provideB that the parties may refer any matter in dijEference 
between them in suit to arbitration. Due care is taken that the 
matters shall only be referred to arbitration when the parties 
make the application in person or through their pleaders, whiO 

"^ust ba Fipecially authorizeil in writing to do so. Parties are not 
(1) L .R .,1 8 0 1 , A ,
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1907 bound to refer their differences to arbitration. Tliey do so 
BiitabT" entirely of their own motion and of their own accord. Section 

Lai 521 provides that no award made after matters have been referred
Cwjym shall be set aside except on certain grounds which are specified
i-Ai. ill the section. Section 522 provides that if no application is

made to'set aside the awardj or if the Court al'Cor hoariog an 
application to set aside the award has refused to do so, the Courb 
shall proceed to give judgmeat a(.'cordiug to the award. The 
section then continues:— Upon the judgment 80 given a 
decree shall follow . . . .  No appeal shall lie from such deoretJ 
except in so far as the deerec is3 in excess of or not in accordance 
wibh the award.”  It seems to mo very clear that fchoLogislatnre 
intended that where parties of their own free will subinib their 
diEPerences to arbitration, they shonld have the opportunity of 
attacking the award provided by section 621 and no other 
tunity. Parties who vsubmit their differences to arbitration must 
ba taken to have notice of the provisions of the Code. They 
cannot complain if in occasional cases a decree follows a doubtful 
or even a bad award. This seems tome to bo the view that was 
taken of the section4jy the Privy Council in the ca«e referred to 
by my learned colleague. The attention of the Courfc when de­
ciding the First Appeal Ho. 98 of 1905 does not appear to have 
been called to the case of Qhulam Khan v. Muhammad Ilassan 
(1).

On this the appeal was directed to be laid before a Bench 
consisting of the Chief Justice and Knox and Eichards, JJ.

MunsH Qulzari Lai, for the appellant, submitted that the 
Court of first iosfcance having overruled the objections taken to 
the award and made a decree in accordance therewith, the lower 
appellate Court had no jurisdiction to touch that decree even if the 
award were void— (r/iwkm K han  v. 3Iv>hmmiad Ilassan (1;. 
But here the award was not void : it was impeached only on the 
ground of misconduct, and the decision of the first Court upon 
this question was final^i5?cJum AU v. Mohsin ALi (2).

Dr. BoAish Chdndva  for tlie respondent^ submitted
that an appeal would lie from a decree purporting to be passed 
in accordance with a so-calied award where there was no award ;

(1) (1901) I. L. E., 29 Calc., 167, (2) (1896) I. h. B,, 18 All, 422.

460 THE IIJDIAN LAW BEl*01lTK; [VOTi. XXIX.



VO.L, X X IX .]  ALLAHABAD SEEIiflS, 461

ia law. Section 522 of the Code of Civil ProoecluTe presupposes 1907

BmAsia valid and legal awaud. This was the established doctrine o f 
all the Indian Courts before the Privy Council judgment in Lah
Glmlam Khan's case was pronouaoad; and that had not in anjr Cnumi
way altered the law. Here the award was bad ia law for ^̂ the 
refusal to receive proof where proof is necessary is fatal to the 
award” — Russell on Arbitration, 9fch ed.  ̂ p. 143. The case of 
Sham Lai v. M isri K u n w ir  (1 ) was in poinfc, for there the ob­
jection taken to the award was one purely of misconduot, and it 
was treated and adjudicated upon as sueh in the Court below; and 
in the High Court it was held that there was “  no legal award ’ 
by reason of the grave misconducfc of the aibitrator.

The appellant was not called on to reply,
S t a n l e y , C.J,— I am clearly of opinion that no appeal lies in 

ihis-ease. Section 522 of the Code of Civil Procedure provides 
that where a decree has been paseed in accordance with an 
award “  no appeal shall lie from such decree except in so far as 
the decree is in excess of or not in accordance with the award.’*
A ll that is alleged in this case is that the arbitrator was guilty of 
misconduct. It is admitted that the decree is in accordance with, 
and nob in excess of, the award. This being so, it appears to me 
that the Legislature in very clear terms has prohibited the insti­
tution of an appeal. There appears to have been some nais- 
appreheasion of a judgment delivered by a Bench of this Court of 
which I  was a member in F. A. No. 98 of 1905 (Loda, Sham Lai

■ and another v. Mummmai Misri Kunwar). In  that case I  and 
my colleague set aside a decree passed upon a so-called award, 
on the ground as clearly appears from the judgment that there 
was no award in fact or in law. The arbitrator who is said in 
that case to have made the award, was examined and he deposed 
that he did not make any award in the presence of the parties; 
that the award then before the C 3urfe was in his bag, but that he 
did not intend to make i t ; that it was only to threaten the par­
ties that he kept in his bag the award and also anoth.er of an 
entirely contrary nature.’ ’ The suggestion in that case made by 
the learned counsel for the appellant was that somebody had 

■at)stracted this so-called award from the bag and filei lb in Court),
(1) Stqn'a,' ,̂ 426.



1907 were not disposed to entertain that suggeafcion, but both my
"itoiM colleague and myself came to the conclusion that the paper which

Lai. was filed was not intended by the arbitrator to be his award or
C iruK jrr to be the basis o f a decree, and therefore it was we sot aside the

decree. That is not the case here. The case here is that of an
award actually prepared by the arbitrator and tiled in Court by
him— an award which he intended should be acted upon and should 
form the basis of a decree. It is alleged that ho was guilty of 
misconduct in not hearing the evidence of certain witnesses. -If 
he was guilty of misconduct, the course open to the parties was to 
proceed under section 521. It appears to me that the question 
before us is concluded by the decision of thoir Lordships of the 
Privy Council in the case of Qhulam Khan  v. Muhammad 
Eassan (1). I  would, therefore, allow the appeal.

K nox, J.— I  am also of opinion that iibthis case there was 
an award, and all that was alleged against the award was mis-* 
(conduct on the part of the arbitrator. The alleged misconduct 
was inquired into and the Court finding no misoonduct proved, 
overruled the objection and passed a decree which was in accor­
dance with and not in excess of the terms of the award. The 
result was that no appeal lay to the District Judge, and the order 
of remand passed by him must be set aside.

The learned Chief Justice has distinguished the case whioli 
waa relied on by the learned advocate for the respondent and 
shown that it has no application to the case before us.

E ichabds, J,— I  also allow the appeal. My reasons 
given in the order of reference delivered on the 15th of March 
1907.

By the  Oouet .— The order of the Court is that the appeal be 
allowed and the order of remand of the lower appellate Court be set 
a?ide and the decree of the Munsif o f Kasganj be restored with 
costs in all Courts.

A'ppml decreed*
(I) (1001) I, L. 29 Calc., Ifi7,
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