
4^6

Kaj>hu
SiKGH

9.
IUI.JIT
SlNQH.

1907 
March 5.

1907 ATe dismiss fclie appeal and direct that the costs of all 
tiie parties represented here sliall abide the decision of tlic 
case.

A f^ ca l dismissed.

TIJK INDIA]:^ XAW IlE l’OR'i'S^ [V O L. -XXJ;X.

^Before Sir Tohi Stanley, Knight, Olmf Jusiice, and Mr, tTustioe 
Sir William JBurlcUl.

SHAM LAL ATO ANOTHEE (D b je u d a n t s )  0. MISBIKUNWAR (P i,A iim 3 ?r )  
AND EAM SARUP ( D e p e n d a o t ) .*

Civil Frocedure Code, seciions 531, h22i—ArlilraUon~~Award'^J)ec>'oa on 
Jiid^mcni in accordance mth awa/t'dr—Apj^eal.

iJui'ing the pendency of a suit in the Court of a »Subor(linate Ju%o tlie 
mattci’s in dispute between the parties were referred to arbitration. In due 
course a document purporting to be tlio arbitrator’s award was received by 
tlie Court tlirougli tlie post. Objections were filed by ona of the defendants to 
the suit I but these objections were, after hoaring, disallowed by the Court, 
wliicli proceeded to pass a decree in uccordaucc with the award.

Eeld that an appeal would lie from such a decree upt>n the ground UiJit 
the so-called award was never delivered by the arbitrator and vt'aa in fact and 
in law no award at all.

Ijst the suit out of winch this appeal arose tl'e parties agreed 
to refer, the matters in dispute between them to the arbitration o f 
one Moti Ram. An order of reference was made, and in courso o f  
time what purported to be the award o f the arbitrator was recei ved 
by the Court (Additional Subordinate Judge of Aligarh). Sham 
Lai, one of the defendants, filed objections to tlie award, but his 
objections were overruled  ̂and the Court passed a decree in accor­
dance with the award. The defendants appealed to the High 
Court, reiterating the objections which they had taken in the 
Court beloW; and which were to the effect that the document pur­
porting to be an award, which had reached tlio Court througli tho 
post; was in fact and in law not the award o f  the arbitrator ap­
pointed by the Court ab a ll ; but̂  if anything, one of two con­
flicting awards which the arbitrator had prepared with the ■view 
of inducing the parties to compromise the case; and that it Jmd 
not been sent to the court by the arbitrator or any one else on his 

.* instructions.
Mr. B. K  O^Gonov and the Hon’lde Pandit Bundar Lai, for 

the appellants.

» '-’i' M-'uiIvi Mauia' ikklMhT 
Additional Suboidiuabe Judge of Aligarh, d̂ iiod thcj 22ud of f  t'bvuavy iy05.



Babu Jogindro Nath Qhaudhri and Dr. Sutish Ohandni 
Banerji, for the respondents. ^

StanleY j C.J.j and BukkitTj J .— This appeal and the con- Lie 
nected appeal No. 99 of 1905, arise out o£ suits instituted by the Miaiii 
plaintiff Musanimati Misri Kunwar for a determinatioji of her Kokwab 
rights as to certain property. In  the plaint she claimed a declara­
tion that she was in possession of the property in dispute under a 
partition^ but that if the Court found that she was oat of possession 
then that possession might be awarded to her. In  the progress of 
litigation the parties agreed to refer their disputes to the arbitra­
tion of one Moti Ram, who is connected with the parties. On 
or about the 0th of January 1905, the Court received what pur­
ports to be an award. Notification of the award was given to 
the parties, whereupon the defendant Sham Lai iiled an objection 

the alleged award, stating in his objection that the arbitrator 
did not investigate the subject-matter of the arbitration; that he 
did not record any award, but repeatedly asked him (the objec­
tor) to have the matter in dispute compromised, and refused to 
decide the case as arbitrator. H e prayed that the award might 
bo set aside. The Court, however, did not entertain the objec- 

t io D , but passed a decree upon the award, holding that it was a 
valid and binding award. The appellants now appeal from this 
decree, and allege that there was in fact no legal award made by 
the arbitrator, and that the arbitrator was guilty of such miscon- 
duc5 as justified them in applying to the Court to have the award 
se t  aside.

The arbitrator was examined, and ho bears outi fully the 
allegations of the appellants. I t  appears from his deposition 
that he was desirous that the parties should amicably settle their 
differences, and in order to compel them to do so he prepared 
two awards, one favourable to the plaintiff and the other favour­
able to the defendants, and that having these awards ready he 
used them to coerce the parties into a compromise. In his evi­
dence be says ;— I  did not make any award in the presence of 
the parties on the 31st of December 1904. The award now 
before the Court was in my bag j but I did not intend to make it.
I  t was only to threaten the parties that I  kept in my bag this 
award and also another of an entirely contrary nature.”  Then
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1907 he says that these two awards were ia the handwritiDg of his 
grandson Janki. The evidence given by Moti Earn is very 
meagre and it is noticeable that it does not appear from it lioW” 
the award came to be filed in Court. Mr. O^Gonor on behilf of 
the appellants suggests that the document was abstracted from 
Moti Ram’s bag, but there is no evidence to support this suggestion. 
It is particularly unfortunate that Moti Ram was not subjected 
to more severe cross-examination, or even to a more lengthy 
Gxamination-in-chief, and that the Court did not put to him some 
pertinent questions in regard to the remarkable evidence which he 
gave. Be this as it may, however, the fact remains that Moti 
Ram himself repudiates the idea that the award upon which the 
decree has been based, was a genuine award made or published by 
him. He shows by his own evidence that it was not a genuine' 
award and was not intended to be used as such, but was 
simply drafted with a view to compel the parties to come to terms. 
From his own evidence it is apparent that he has been guilty of 
grave misconduct, and in view of his misconduct and of the evi­
dence it is clear that the Court ought not to have passed a decree as 
it did upon this so-called award. We, therefore, allow the appeal, 
set aside the decree of the Cou rt below and direct the learned Sub­
ordinate Judge to reinstate the suit in the file of pending suits and 
dispose of it according to law. Costs here and hitherto will abide 
the event.

Appeal decreed and cause remanded.


