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Before Sir John Stanley, Knight, Clief Justice, and Hr. Justice Sir William
Burkitt,
UMRAOQ SINGH (Derexpant) v, HARDEO AXD ANOTHER (PLAINTIFFS).®—
Suit to set aside @ deerce on the ground of fraud—No further reliof clainmed —
Jurisdiction.

Save under special circumstances, & suit to set aside a decree obtained by
fraud, in which no other relief whabever is claimed, cannot be maintained in
any districh outside the district in whieh tho fraud was committed and the
fraudulent decree was obtained, Mowa Lall Thaknr v. Bhujhun Jha (1),
Abdul Mazumdar v. Mabomed Qazi (2), Pran Nath Roy v. Mokesk Chandra
Chowdhry Moitra (8), Kedar Nath Mulerjos v. Prosonna Kumar Chatterjes(4),
Behari Lal v. Pokhe Ram (5), Nistarini Dassi v. Nundo Lall Bose (6) and
Bibee Soloman v. Abdool Aziz (7) referred to.

Tun facts out of which this appeal arose were as follows .—

The appellant, Umrao Singh, who resides in Calcutta, ob-
tained a decree in the Small Cause Court at Caleutta upon a
promissory note against the respondents Iardeo and another,
This decree was transferred to Agra for execuiion. The e~
spondents then instituted a suit in the Munsifs Court at
Agra, where they reside, to have the decree obtained in Cal-
cutta set aside on the ground thab it was obtained by fraud.
The only prayer for relief was that “the deeree No. 8833
of 1902, passed by the Small Cause Court Judge in Calcutta
on the 21st of June 1902, in favour of the defendant and which
the defendant obtained by fraud, may be set aside (mansukh)
and declared to be void”’ No other relief whatever was
sought.

The Court of first instance found that in the suit in the Small
Cause Court at Caleutta there had been no service of sumnions on
the defendants, and that the decree had been obtained by fraud.
That court accordingly gave the plaintiff a decree, which was
upheld (in appeal by the lower appellate Court. The defendant
then appealed to the High Court, and this appeal coming before
s single Judge of the Court was dismissed, . The defendant there-

upon instituted the present appeal under seetion 10 of the Letters
Patent of the Court.

o

® Appeal No. 56 of 1906, under section 10 of the Lebters Patent.

(1) (1874) 13 B. L. R, App,, 1L (4) (1001) 6 C. W. N., 550.

(2) (1894) L, R, 21 Calc,, 605, (5} ((1902) LL, R, 25 All, 48,

(3) (1897) L L. R, 24 Calc,, 646.  (8) (1899) L L. K., 26 Cule,, 908
(7) (1579) 4 C. L, L&, 306
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Babu Parbati Charan Chatterji, for the appellant,

Munshi Mokan Lal Sandul, £ the respondents.

SraNLEY, C.J., and Burrrrr, J—This is an appeal under
the Lettevs Patent from the decres of one »f our collsagues sit-
ting singly, confirming a decrce «f the Munsif of Agra, which
was upheld by the Subordinate Judge of that district. The facts
are shortly as follows ;—

The appellant, who vesides in Clalentta, ohtained & decree in
the Small Cause Cowt at Caleults, upon a promissory note
against the respondents. This deerec was transferred to Agra
for execution. The respondents then instituted a suit in the
Mungif’s Cowt at Agra, where they reside, {o bave the decree
obtained in Caleutta set aside on the ground that it was obtained
by fraud. The only prayer for yelief was that «the decree No.
8833, of 1902, passed by the Small Cause Court Judge in Caleutta
“on-the 218t of June 1902, in favour of the defendant and which
the defendant obtained by fraud, may be set aside (mansukh)
and declared to e void,” No other relief whatever was sought,
This fact must be kept in view. Both the lower Courts held that
in the Calcutta {suit there was no service of the summons upon
the defendants, and that the decree was obtained by fraud. On
appeal the learned Judge of this Court upheld the decisions of the
Courts below. Tn the course of his judgment he observes:— Tt
has been admitted (and eould not be disputed) that a suit to set.
aside a decree obtained by fraud is a euit which can be brought
In my judgment it is quite clear that such a suit can be brought
‘in any Court which is competent to loar any otber dispute be-
tween the same parties j in other words, the mere fact that the sunit
is one to set aside a decree makes no difference so far as the
tribunal is eoncerned.” The questicn for our determination is
whether the Munsif of Agra had jurisdiction to entertain a suit in
which the sole relief sought for was to have a decree of the Small
Canse Court of Caleutra set aside on the ground of fraud. In
tho case of Mew. Lall Thalur v. Bhujhun Jha (1) which was
a suit to set aside o desree on the gronnd ‘of frand, Phear, J., who
delivered the jadgment of the Court, remarked that it seemed
to the Couyrt that the suit bad been to a considerable extent

(1) (1874) 1818 L. R, App,11,
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1007 .. misdirected, that the immediate aim of the plaintiff was to gefi a

Tane—™ decree, which was pasied against him by a competent Court, seb
SIngE  aside on the ground that it was obtained by fraud and collusion,”
Hawoso,  snd then says:—¢ The proper course for obtaining such an ob]eot
as that is to go to the Court which passed the decree, either within
the time specified in section 119 of the Code of Civil Procedure
(i.e., Act VIIT of 1859) if the circumstances are such as would
justify action under that section, or at any time (so thab ib be
done with due diligenee) if the gronnd upon which the desrec is
sought to he set aside he a good ground for reviewing and
altering the judgment upon which the decree was passed. And
if the case of the plaintiff be, as it is in the present instance, that
the decree was obtained by fraud, no better ground for review
could be alleged ; though, of course, it need hardly be added that,
even in such a case as that supposed, it is necessary for the person
aggrieved to apply to the Court for a review with due diligence and
without loss of time as soom as reasonably may be after the
discovery of the frand. In saying this we do not in the least
desire o question the right of every Court to disregard or rather
to consider of no force decrees of other Courts which may be
shown to its satisfaction to have heen obtained by fraud.” He
afterwards states that ¢ the proceeding which the plaintiff ought
to have adopted for the purpose of obtaining the relief he requir-
ed was to apply to the Court which passed the decres and to get
i that Court to rectify the decree or to set aside or to alter it in such
-a way as right and justice required.” In later cases it has been
held that a decree obtained by frand may be set aside in a separate
“suit, but so far as we are aware in all these cases substantive relief
.in addition to the setting aside of the decree was sought, In
"Abdul Magumdar v. Mahomed Gazi (1) it washeld that a suit
will lie to set aside a decrec and the sale held in execution of that
decree, when both the sale and the decrce are impeached on the
ground of frand. Thesnit in that case was not merely to have the
decree set aside, but was a suit for a declaration of title to and for
confirmation of the possession of the plaintiffs of certain immova -
ble property after setting aside an ez parie decrec and the salein
execution thereof on the ground that the decree and the exeention..

(1) (1834) I L, R, 21 Cale., 606,
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#ale were fraudulent. To the same effect was the decision in
Pran Nath Royv. Mahesh Chandra Moitra (1). In that cese
also the plaintiffs sought to recover possession of property which
was sold in execution of a decree which had been obtained by
fraud, TIn the case of Kedar Nath Mulkerjec v. Prosonna
Kumar Chatterjee (2) a judgment-debior, against whom a
decree was alleged to have heen fraudulently obtained in the

Jourt of Small Clauses nb Krishnagar, in execution of which eertain
property was hrought to sale and was prrchased by the defendant,
ingtituted a suib to sct aside the decres and the sals in execution
whereof the property was sold in the Munsif’s Court at Katwa,
that being the Court in which the exceution proceedings inclad-
ing the sale took place and within whose jurisdietion the proper-
ty in suit was situate. It was held by Ghose and Stevens, JJ.,
that the suit was maintainable. In the course of their judgment
the learned Judges, however, say :—“ Tt may not be competent to
the Munsif of Katwa to set aside the decree passed by the Small
Cause Court of Krishnagar as fraudulent, but we are disposed to
think that 1t is competent to him to investigate the question as to
the character and validity of the decree for the purpose of giving
relief to the plaintiff such as he may be entitled to in respect to
the land which he has lost by reason of the sale held in execntion
of that decree.”” 'The case of Banke Behari Lal v. Pokhe Ram,
(3) isalso in point. In that case the plaintiff alleged that he was
the adopted son of one Balmakund and that the defendants who
were the trustees of the will of Balmakund had entersd infoa
collusive suit which they had frandulently compromised with the
result that one defendant had obtained from the Court a deeree for
a considerable sum payable out of the property left by Balma-
kund which property the plaintiff claimed as his own. The
decree-holder had the decree which was obtained in Caleutta, trans-
ferred for execution to Clawnpore, and was seeking to execute it
against the estate of Balmakund within the jurisdiction of the
Subordinate Judge of Cawnpore. The plaintiff then filed a suit
in the Court of the Subordinate Judge of Cawapore, and prayed
in effect that the compromise and the decree founded thereon

1) (1897) LT &, 24 Calo, 546, (2) (1901) 5 C. W. ., 559.
(@) gusan) {8) (1902) 1, L. R,, 25 AL, 48.
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might be declared to be null and void as against him and that an
injunction might be issued restraining the exeeution of the decree.
Tt was held by our brothers Banerji and Aikman that, although
the decree was passéd in Caleatta. yet inasmuch as the property
affected by tlic decree was in Cawnpore, and execution was being
taken out there, a material portion of the plaintiff’s eause of
action arose in Cawnpore, and the Subordinate Judge of that place
had jurististion to try the suit. This decicion goes further than
any of which we arcaware, hut it does not go so far as the deci-
sion against which the appeal before us has heen preferred.
Banerji, J., in delivering the julgment of the Court expressed
his concurrence in the view of the law laid down in the case of.
Nistarini Dassi v. Nundo Lall Bose (1), and remarks'® if the
allegation of fraud and collusion made by the plaintiff, be estab-
lished, the Court helow would be competent, if it otherwise had
jurisdiction over the suif, to declare that the compromise and-the”
decree in question are void and ineffectual as against the plaintiff,
The plainfiff does not ask the Court to set aside the- decree gf the
Caleutta High Court and therefore the ruling in Bibee Soloman
v. Abdool Aziz (2), on which the learned counsel for the respon-
dent relies, has no applicati'on.” In the ease hefore us the plain-
tiff asked the Court to set aside the decree of the .Calentta Court
and that alone. No other relief was payed for. The question
hefore us is very fully discussed in the case of Nistarini Dassi v.
Nundo Lall Bose. The authorities seem to us to establish that, '
save under special eircumstances such as those which are to he

found in the cases to which we have veferred, a suit to set aside a

decree obtained by fraud, in which no other rvelief whatever is
claimed, cannot be maintained in any distriet outeide the distiiet
in which the fraud was committed and the frandulent decrec was

obtained, We think that the language of the learned Judge of
this Court is altogether too wide. Startling consequences would
be possible if it were the law that a Court in these Provinces
could set aside on the ground of frand practized in another pro-
vince a deeree obtained in sueh provinee. This would be
virtually to subject the decres of the Civil Courts to revision and
reversal by superior, or even equal or inferior Courts to which

{1) (1899) I L. X, 26 Culo, 903, ~ (2) (1379) 34 C.) I R., 366,
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they are not subordinate. We, therefore, allow the appeal, set
- agide”thie deeree of the learned Judge of this Court and also the
deereos of tlie lower courts and dismiss the plaintiff’s suit: with
costs in all Courts,
‘ ' Appeal decieed,

e e e e

APPELLATE CIVIL,

Before Mr, Justice 8iy George Knox and My. Justieo Richards.
KADHU SINGH (Prarxrier) ¢, BALJIT SINGH L¥D oTHERS
. (DEFRENDANTS) ¥
"Civil Procedure C’o:lg, saction 500~ Arbitration-— Applicalion for reference
stgned by pleader holding a defictive vakalat-pamah, )

~ An application under section 506 of the Code of Civil Procedure for a
reference to arbitration was made by the parties to a peuding suit. This
“applichtion was signed on behalf of the defendants by some of the defendants
personally, and on behalf of the others by 2 pleader, It sppeared, however,
that tho pleader’s vaknlat-namabh had not been gigned by one of the defen-
_dants ox, whose behalf the pleader had signed. Held that, in the absence of
“any circumstance to estop the defendant who had not signed from objecting
to the reference, tho reference.to arbitration and all subsequent proceedings
founded thercupon were invalid, Pitam Mal v. Sadig A% (1) distinguished.
THE suit out of which this appeal arose was brought by the
plaintiff o enforce a mortgage executed by one Kunjal Singh.
The mortgagor, his son’s grandsons and great-grandsons, were
made parties t6 the suit, and the plaintiff sought to obtain a
decree against the joint ancestral property of the defendants. A
Joint written statement was filed on behalf of all the defendants by
apleader named Munna Lal, Subsequently the defendants applied
for o reference to arbitration, and the suit was referred to arbitra-
tion and award was made. In these proceedings the submission
to arbitration was signed by three of the defendants, Baljit Singh,
Punni Singh and Tara Singh, and on behalf of the vest by Munna
Lal. Objections were taken to the award by two of the defen-
dants, but these were overruled and a decree passed upon the
award. Against this decree one of the defendants, Daryao Singh,
appealed upon the ground that he had mever execated the
vakalat-namah in favour of Muuna T.al in virtue of which

.

#Pirst Appeal No, 61 of 1006, from an order of K. O, R, Teggatt, Eeq,
. Digtriot Judge of Baveilly, dated tlic 19¢h of April 190G

‘(1) (1898) 1. L. R., 24 All, 229,
.
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