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Riomarps, J—The question would, I think, be quite free 1907
~from difficulty but for the ruling in Mabe Din's case. It seems ~— o~
to me that we cannot hold the ruling in that case to be correct Smavxar
and answer this question in the affirmative. In the interval L:_L
between the conclusion of the arguments and the delivery of l%t’;‘f;‘
judgment to-day, I have had the advantage of reading and con- )

sidering the judgment just now delivered by the Chief Justice,
T entirely concur with that judgment. I concwr vith the rest of
the Court in saying that the question referred should be answered
in the affirmative.

By Tur CourT.~The order of the Court is that the question
referred to us be answered in the affirmative.
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Before 8ir Juhn Stanley, Enight, Clisf Juslice, and Mr. Justice
Sir William Burkitt,
GANGA PRASAD AxD avorHER (PLAINTIFFS) . GANGA BAKHSH SINGH
AND oTuERs (DEFENDANTS).®
Civil Procedure Code, seclions 320, 8254 —Ancestral proparty— Ezeoution of
decras—Property tuken under management of tho Collector— Disabilities
of proprietor pending derm of management.

In pursuance of tho power conferved upon him by rules framed by Govern-
ment under section 320 of the Code of Civil Procedure, the Collector sanctioned
s lease of certain zrmindari property of the judgment-debtor for 2 period
of seventeen years, the lease boing executed in the name of the judgment.
debtor but with the permission of the Collector.

Held that the disabilitios imposed by the first piragraph of section 325A
of the Code affected the judgment.debtor during the pendency of such loase;
and semdle that such disabilities continued so long as any of the debts
for the sstisfactionof which the judgment-debtor’s property was taken under
management by the Collector remained unpeid.

THE facts of this case are as follows : —

One Nath Bakhsh Singh having several decrees being exe-
cuted against him, his zamindari property was taken under the

management of the Collector. On the 10th of May 1884 a lease
of this property was made in favour of one Bindhachal Shukul,
in the name of Nath Bakhsh Singh, but purporting to he made

—with the comsent of the Collector. Subsequently, namely, on the

& Firat Appeal No. 58 of 1905 from a decree of Munshi Achal Behari,
Subordinate Judge of Gorskhpur, dated the 22nd of December 1904,
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S1st of May 1885, and the 10th of January 1890, Nath Bakhsh
Singh executed two mortgages affecting the property leased in..
favour of Ganga Prasad and Thakur Prasad. Oxn suit by the mort-
gagees for realization of the mortgage debts due on these two deods,
Bindhachal Shakul, one of the defendants, resisted the suit upon
the ground that section 325A. of the Code of Civil Procedure
was a bar to the execution of the two mortgages sued on. The
Court of first instance (Subordinate Judge of Gorakhpur) upheld
this contention in respect of the mortgage of 1885, but gave the
plaintiffs a decree upon the later mortgage, holding that it had
been executed after the property had ceased to be under the
management of the Collector. From this decree the .plaintiffs
appealed to the High Court in respect of the mortgage of 1885,

Babu Jogindro Nath Chaudhri and the Hom’ble Tandit
Sundar Lal, for the appellants.

Pandit Moti Lal Nehru, Munshi Kalindi Pr asa,d and
Babu Iswar Suran, for the respondents.

StaxLEY, C. J., and Burkirt, J.—This appeal arises out of a
suit for sale on two mortgages, dated respectively the 31st of
May, 1885, and the 10th of January 1890, executed by Nath
Bakhsh Singh in favour of the plaintiffs Ganga Prasad and
Thakur Prasad. One of the defendants, Bindhachal Shukul,
pleaded that, before the execution of the mortgages, decrees had
been put into execution against the mortgagor and the property
placed under the management of the Collector, and that conse-
quently section 325A of the Code of Civil Procedure was a bar to
the execution by the mortgagors of the two mortgages sued on,
The Court below held that the provisions of this section barred
the claim in respect of the mort3age of 1885, but held that the
mortgage of 1890 was valid, inasmuch as that mortgage was
executed after the property had ceased to be under the manage-
ment of the Collector. This appeal has heen preferred against
this decree so far as it dismissed the claim under the mortgage of
1885. The case put forward on behalf of the appellants is that a
lease of the property in dispute was executed in favour of the
defendant Bindhachal Shukul, on the 10th of May 1884, for &
term of 17 years, and that so soon as that lease was exccuted the
powers of the Collector ceased and therefore it was in the
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competency of the mortgagors to execute the mortgage of 1835,
We find on turning to the lease of 1884, that it was not a lease by
the Collector but a lease by the judgment-debtor, Nath Bakhsh
Singh, in his own name with the consent of the Collector.
Section 325A provides that so long as the Collector can exercise or
perform in respect of the judgment debtor’s immovable property
any of the powers or duties conferred upon him by sections 322-—
325 (inclusive), the judgment-debtor or his represeatatives in
interest shall be incompetent to mortgage, charge, lease, or alienate
such property except with the written permission of the Collector,
It appears to us that the view taken by the Court below is cor-
rect. The property was under the management of the Collector,
notwithstanding the fact that the lease of the 10th of May 1884
was made with his consent. If the lease had determined, for
“exatirple, by reason of non-payment of rent, it would have been
the duty of the Collector under the Code to make arrangements
for the management of the property, either by himself or by grant-
ing a lease. We are further disposed to think that, irrespective
of the lease of 1884, the property was, under the provisions of the
Code of Civil Procedure, under the management of the Collector
go long as any of the debts in respect of which execution had
issued, remained unsatisfied with effect from the date when the
decrees were transferred to the Collector for execution. We,
therefore, upholding the view of the Court helow, dlr>m1ss this
appeal with costs,
Appeal dismissed,
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