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the Court of first instance wibli directious to find, after taking evi
dence, whether the rate for the period of ihe Bon-oueupation of the 
house was paid by or ou behalf of the applicant, aud I  order 
accordingly. When the finding has bee a certified to this Court 
the case will be put up for hearing.

Before, however, a return could be made to this remand the 
applicant dietl. The Court accordingly passed tho following 
O ld e r ;— >

B an erJ I, J.— Sumer Chaiid, the applicant in this case, died 
before a return could be made to the order of this Court dafcod 
the 21st of December 1906. The application for revision there
fore abates. It will be so recorded.
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Before Mr. Justice Richards,
EMPEROR T. DEBI *

A.ct Wo,. X L V  O/1860 {Indian £aml Code), scclion 223—̂ Criminal Froeediire 
Code, section scape from lawful c‘itstody-—Ghauhidar,

Tlie police of an fidjoiniiig Native State arrested in Bi’itish territory one 
Pax-iin Singh suspected of having committed an offence in the Native State, and 
made him over to one Dubi, a cliaukidar, from wliosa custody he escaped. 
Seild that neither tho original an'cst nor the subsequent custody by the chau- 
kidiir were lawful, and therefore lhafc the chauliida-r could aot properly bo con
victed under Hcction 223 of the India Penal Code. Umf ress of India v. Kallu
(1), Kalai v. Kalu Chote^idar (2 )and King-JEmperor v. Johri (3) referred to.

OjSTE Paran Singh, a subject of a Native State bordering on 
British territory, was wanted by the police of his own State. 

“Thoy came into British torritory in search o f him and having 
arrested him there inude him over to the custody of one Debi, a 
chaukidar. From this custody Paran Singh managed to O'Cape. 
The chaukidar was tried for an offence under section 223 of the 
Indian Penal Code, convicted by the Joint Magistrate o f Hamir- 
pur and sentenced to three months' rigorous imprisonment. The 
District Magistrate of Hamirpur, being of opinion that the cus
tody from which Pai;an Singh escaped was not a legal custody, 
referred the case to the High Com't under section 438 of the Code 
of Criminal Procedure recommending the aaq̂ uitfcal of Debi.
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1907 The Governmenti Advocate (Mr. A, E. Uyves), for the Crown.
empeeojb"* B iohabdSj J.— The facts out of which this reference arises

Bebt follows:— The 'native police of Alipur, a Native State,
suspecting oneParan Singh o f theft, searched his house in British 
India, arrested him in British India, and handed him over to 
the custody of one Debi, chaukidar of Gedo, a I place situated in 
British India. Debi permitted Paran Singh to escape. He 
was thereupon charged under section 223 o f the Indian Penal 
Code, that being a public servant he was bound as suoh public 
servant to keep Paran Singh in confinement, Paran Singh being 
a person charged with, or convicted of, an offence, or lawfully 
committed to custody. Now Paran Singh bad neither been 
charged with> nor convicted of any offence. The qy:estion is— 
was he lawfully committed to custody ? H e had been arrested 
by the Native State Police in British territory, and it il'"quit^ 
clear that they had no right to arrest him there. The Magistrate 
in his explanation says that the chaukidar Debi was a police 

. of&cer, and under section 54, cl. (7), he was entitled to arrast 
Paran Singh without a warrant. In  the case of Empress o f  
India y, Kallu (1) the contrary was held. In  Kalai v. Kalu  
Ghowhidar (2) the Court, following the case I  have, just men
tioned, held that, where a person had committed a theft and had 
been made over to the custody of a village chaukidar, the accused 
could not be convicted under section 225 of the Indian Penal 
Code, for rescuing the alleged thief from lawful custody. The 
Court held that the chaukidar was not lawfully detaining ”  the 
alleged thief. The same view was taken by this Court in the 
case of King-Emperor v. Johri (3). I  think the conviction 
ought to be set aside as suggested by the District Magistrate. I  
accordingly set aside the order of the Magistrate dated 20th 
December 1906, acquit Debi o f the offence with which he was 
charged, and direst his immediate reloase. His bail bond will 
be vacated.
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