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Be fore Sir Jakn Stanley, Knight, Chicf Justics, and Mr.Justice
8ir George Enox.

BHOLA NATH (Pratnrirr) o, GHAST RAM AND ormens {DEFRENDANTS).®
Hindu law—Joint Hindu Samily—Minor—Right of minor member of e joint
Jumily to sue for partifion.

Held that & minor member of a joint Hindn family may institute a suit
for and obtain partition of his share in the joint family property if there exist
cireumstances such as in the interest of the minor render it advisable that hia
share should be set aside and secured for him.

TuE plaintiff in this oase sued as a minor under the guardian-
ship of one Niadar Mal for purtition of his share in the property
of a joint family consisting of himself, his father Ghasi Ram and
his nncle Moti Ram. He alleged that his father had admitted
to & share in the property in suit the plaintiff’s cousin Makhan
Lal, the son of a deseased uncle, Ram Prasad, who aceording to

“theplaintiff, had separated from the rest of the family long before
the date of the snit and was wot entitled to a share in the property.
Makhan Lal alone defended the suit, pleading that he was still
joint with the other members of the family, and that the plaintiff
being a minor was not entitled to sue. The Court of first in-
stance (Subordinate Judge of Aligarh) dismissed the suit, holding

-that the plaintiff was not under the particular circumstances of
the case entitled to maintain it. The plaintiff appealed to the
High Court.

Dr. Tej Bahadur Sapru, for the appellant.

Babu Jogindro Noth Chaudhri (for whom Babu Satye C]mn-
‘dra, Mukergi), for the respondents,

Sravrey, C. J.—~This appeal arises out of a suit for partit;ion
instituted by a minor son against his father. In the plaint the
plaintiff by his guardian assigned his reason for instituting the
suit in paragraphs 8 and 9. He alleges that the defendant Ghasi
Ram, wrongfully, in collusion with his brother, cansed the name
of his nephew Makhan Lal to he recorded in respect of one-third of
the property in the village called Snrajpur Shahbazpur, although
he had no title to or concern with that property. In the suceeed-
ing paragraphs he states that Ghasi Ram was the lambardar of
the village which T have mentiored and that he wrongfully mis-
appropna.teq the income of that ¥illage. If this allegation be true,

® First Appeal No. 141 of 1905 from a deeree of Manlvi Muhammad Shafi,
Subozdmate Judge of Aligarh, dated the 8th of March 1905.
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it would seem certainly to be for the interests of the minor plain-
t1ff that the property should he partitioned and the interest of the
plaintiff be thereby safeguarded. The learned Subordinate Judge,
however, has dismissed the suit on the ground that no case of
nalversaiion was established. In the course of his judgment he
observes :— ¢ Under the Hindu law the minor son could only sue
for partition on the ground of malversation.” Then he guotes
the following passage from Mr. Mayne ’s work :—“ A suit could
net be brought by or on Dehalf of a minor to enforce partition,
anless on the gronnd of malversation, or some other eircum-
stances which make it for his interest that his share should be
set aside and secured for him"”— (Mayne, section 400) ; and
then the learned Subordinate Judge observes:—¢ Here in my
opinion there was no case of malversation.” Whether the
learned Subordinate Judge intended by this to eonvey that no case
of malversation had been alleged in the plaint we are unable to
say., He evidently was of opinion that unless malversation was
alleged and proved, the suit on behalf of a minor son for parti-
tion could not be maintained. He has overlooked the other cir-
cumstances which aceording to the aunthorities will justify the
institution of 'a partition suit by or on behalf of a minor, These
sre such circumstances as in the interest of the minor render it
advisable that his share should De set aside and secured for him,
In other words, the question for the Court to determine is
whether or not it is shown to be for the Lenefit of the minor that
a partilion of the joint family property should be offected. As
this question does not appear to have been properly considered
and the suit was dismissed on the sole ground that thore was no
case of malversation, we must allow this appeal. We sot aside
the decree, and remand the case under the provisions of section
562 of the Code of Civil Proeedure to the Court below, with
directions that it be reinstated in the file of pending suits and be
disposed of on the merits, the important econsideration for the
Cowrt being whether or not it is for the interest of the minor
plaintiff that the family property should be partitioned,

Costs here and hitherto will abide the event.

Kwox, J—T agree, and only wish to add that if the matter
were ves ntogra I chonld feel Lound to expressa doubt as fo



VOL, XXIX.] ALLAHABAD SERIES, 878

whother the Hindu law on the subject has been rightly appre-
hended. Bo far as I know no text has yet been found which ~—
prohibits a demand for partition on the part of a minor, and itis  Nam
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upon this that the law at present proceeds, At the same time the Gmast RAM,
idea of a minor in a Hindu joint family asserting a right to

partition as against his father is something so strange that, Lut for

the Courts having held as they have done, I should have ventured

to question the decision,

Appeitl decreed and cause remanded.
REVISIONATL CRIMINAL. 1907
Mareh 14,

Before Mr. Justice Ranerii.
EMPEROR ». SUMER CHAND.*
Aot (Local ) No. Lof 1891 (N.-W. P.and Ouvdl Waler Woiks Act), sections
B84, 40 ond 41— Construction of Statutes—Omission tv give notice of
re-oecupation of hovse—Water rate paid during period of non-ocoupation.

Held that the provisions of section 41 of the North-Western Provinces
and Oudh Water Works Act, 1801, would not apply to the case of a person

who bad in fact regularly paid the water rate due in respect of the house during
the period of its mon-oecupation.

Sumer CHAND was convieted by a Bench of Magistrates of
an offence under section 41 (3) of the North-Western Provinees
and Oudh Water Works Aect, 1891, in that he had omitted %o

—give notice to the Municipal Board of the re-occupation of &
Liouse belonging to him which had been vacant, and was fined
two rupees. Sumer Chand admitted not having given notice, but
pleaded that in fact the water rate had been paid for the whole
time that the house was unoceupied. Amn appeal from this con-
viction to the District Magistrate was dismissed, and Sumer
Chand then applied to the High Court in revision, urging
that as he had in fact paid all that was due for water rate
in réspech of the honse in question he ought not to have been
convicted. :

- Mr. 0. Ross. Alston, for the applicant. ‘

The Assistant Government Advocate (Mr. W. K. Porter),

- for the Crown, '

¢ Criminal Revision No. 633 of 1908,



