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Court of first instance through the learned Distriet Judge under
section 562 of the Code of Civil Procedure, with directions that
the plaint be treated as an application under sections 244 and
6383 and be disposed of on the merits. Costs here and hitherto
will abide the event.

Appeud deereed und cause remanded.

APPELLATE CRIMINAL.

Before Mr. Justice Baneryi.
EMPEROR ©. CHEDA LALM
Act No. XLV of 1860 (Indien Penul Code), section 192 ~ Fabricating false
evidencomDefinition.

One Cheda Laf, whose brother Debi was an accused person, applied $o the
“Court on behalf of the accused asking that the witnesses for the prosecution
might first of all be made to identify Debi, The Court ussenting to this
request, Chedy Lal produced before the Court ten or twelve men, none of
whom could be identified 2s Debi by any of the proseeubion witnesses, Upon
being asked by the Court where Debi wasg, Chedn Lal pointed out a man who,
upon further investigation, was discoverod to be wearing a false moustache
and tobe nobt Debi at all, but oue Chimman, Held upon these facts that
Cheda was rightly convicted of fabricating false evidenee having regard
to the definition contained in scetion 192 of the Indian Penal Code,

THE facts of this case are asfollowsi—Debi, the brother of
the appellant, was charged before » Deputy Magistrate, with
enticing away a married woman, When the case was called on
for t 1ea1‘1ng, an application was presented on behalf of Debi pray-
1nfr that the witnesses for the prosecution shonld first of all be

made to identify him. A similar application was verbally made
by the appellant Cheda Lal. The Deputy Magistrate grant-
ed the application and directed Cheda Lal to bring up Debi.
Cheda Lal bronght befors the Deputy Magistrate, who was hold-
ing his Cowrt in eamp, ten or twelve men und sald that Debi
was one of them. The Deputy Magistrate, nowever did not
satisfy himself that the aceused person was in fact before him,
The men were ranged in a line and the witnesses were called in
to identify Debi.  All of them, including the woman said to bave
_been enticed away, failed to do so. Therenpon the Deputy Magis-
trate asked the appellant Cheda Lal where Debi was. He
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pointed to & man in the crowd, who upon heing questioned also
said that he was Debi. It was discovered that the man was
wearing a false moustache and that he was not Dobi, but Chim-
mon. Debi was subsequontly arrested and tried, Cheda Lial was
convicted of having fabricated false evidenco and sentenced to
five years’ rigorous imprisonment. Cheda Lal applied in revision
to the High Court and it was contended on his hehalf that the
facts proved against him, if accopted, did not constifute the
offence of fubricating false evidence.

Mr. R, K. Sorabjt, for the appellant.

The Government Pleader (Muulvi Ghalam Mujtabe ), for the
Crown.

Banerjyi, J.—The appellant Cheda Lal, has heen convicted
of the offence of fabricating false evidenco and has besn seutenced
to five years’ rigorous imprisonment.

The facts of the case, as established by the evidenco, are some-
what peculiar, They arc as follows:—Debi, the brother of the
appellant, was charged before a Deputy Magistrate with enticing
away a manicd woman, When the case was called on for
hearing, an application was presentcd on hehalf of Debi, praying
that the witnesses for the progecution should first of all he made
to identify him. A similar application wus verbally made Ly the
appellant, Cheda Lial. The Deputy Muagistrate granted the
application and divected Cheda Lial to bring up Debi. Cheda Lal
brought Lefore the Deputy Magistrate, who was Lolding his Courg
in Camp, ten or twelve men and said that Deli was one of bhom,
The Deputy Magistrate, however, did ot satisly himself that the
accused persou wos in fuct hefore him,  The men were rangod in
a line and the witnesses wore called in to identify Debi.  All of
them, ineluding the woman said to have heen enticed away, failed
to do so. Therenpon the Deputy Magistrate asked the appellant,
Cheda Lal, whero Debi was, e pointed 6o a man in the erowd,
who, upon being qaestioned, ulso said that he was Dobi. 1t was
discovered that the man was wearing «u ful:e moustache and that
he was not Debi, but Chinman,  Debi was subseqaontly avrestod
and tried. For the part which Cheda Lal took in this fareo_he
hag heen eonvicted, as stated above, of hav ing fabricated fulse é';?iw
dence aud sentenced 10 five yoars’ vigorous imprisonmont, Itis
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contended Dby the learned eounsel who has appeared on behalf of
Cheda Ll that his offence did not amount to that of fabricating
falze evidenca. I musteonfess that at the hearing this argument
seemed to me to be well founded, bus after giving the matter my
best consideration, I am of opinion that Cheda Lul is guilty of
fabrieating false evidence. The es«ential elements of that offence,
as defined in section 192 of the Indian Penal Code, are:— (1) that
the accused caused the existence of any circumstance ; (2) that he
intended that such eirenmstance might appear in evidence in a
judicial proceeding, and (3) that so appearing in evidence, it
might cause any person, who in such proceeding is to form
an opinion upon the evidence, to entertain an erroneous opinion
touching any point material to the result of such proceed-
ing. Al these elements cxist in the present case. Cheda Lal,
by placing before the Magistrate a person who was not his
brother Debi, and representing that he was Deli, cansed a
circumstance to exist, Ilis intention was that the witnesses for
the prosecution should not be able to identify the accused person
in the case against Debi and that their failure to identify him
should induce the Magistrate to disbelieve these witnesses. The
identification of the accused by the witnesscs for the prosecution
or their failure fo identify him is evidence of an important
character bearing materially on the result of the trial. And it
was certainly the intention of Cheda Lal that the failare of the
_ritnesses to identify the accused should appear in evidence and
“mislead the Court, otherwise his conduct in enacting the farce
which was enacted by him is inexplicable. Whether he could or
could not succeed in carrying out his intention is immaterial.

Tho gist of the offence did not consist in actnally causing a failure

of justice but in the intention to cause afailure of justice by mis-
leading the Court, and with such intent causing the existence of
-any circumstance which might appear in evidence. In the
present instance it was the placing before the Court of another
man as Debi which constituted the fivst clement of the offence.
The putting of a false moustache on him was immaterial for the
—purposes of this case, especially as it appears that the real Debi
- had no moustache and the man sabstituted for him, whose name is
Chimman, is very unlikehim in many respacts, It is, therefore,
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not surprising that the witnossos did not identify him and the
Court was not in fact misled. ¥iven if some of the wituesses had

identified Chimman as Debi and had thus proved themselves to
De false witnesses, that would not have affeeied the question of

Cheda Lals guilt, as it is his intention to mislead the Court, and
not the actual result, upon which his guilt or innocence depends.
For the above reasons L am of opinion that he has heen rightly
convicted under section 193 of the Indinn Penal Code. He has
also brought himself under the puiview of other sections of the
Code, but it is not necessary to go into that question. The sen-
tence passed on him is, in my judgment, unduly sovere, and T
think the justice of the case would be sufficiently met by reducing
it to one of two years’ rigorous imprisonment, Whilst therefore
I affirm the conviction, T alter the scutence to one ef two years’.
rigorous imprisonment and to $his extent allow the appeal.” The
appellant must surrender to his bail and serve ovt the remainder
of his sentence. |

APPELLATE CIVIL.

Bofore Sir John Stanley, Knight, Clicf Juslice, and Bir. Justico 8ir William
Burkiit.
PARSOTAM RAOC TANTIA AWD ANOTUER (DLrrENDANT) 0. JANKI BAI
(PrAINUIFF) AND RADILA élh\'[ {(DurpNpawT)*
Hindw Low —Jotnt Hindu family —Sol f-acquired property—Devize of self
acquired property to sons—Nature of son’s inferest. .

- Semble that property which is the sclf-ncquired property of o Hindu wha
has sons and grandsons and is devised by will fo one of the owner’s sons
remains after devolution self-acquived property and does not becomo the joint
property of the devisee and his sons. Jugmohendas Mangaldas v, Sis
Mangaldss Nathubkoy (1) followed. T'arw Chand v. Reeh Ram (2), Muddun
Gopal Thakoor v. Ram Buksh Pandey (38) dissented from.

Semblo also thf’g.b,w where the sons of » Hindu fathor, apparently members
with their father of a joint Hindu family, took under their father’s will pro~
perty acquired by him under the will of his father, devised to them separately
by name; but continued to live in the manner of a joint Ifindu tumily and

) *Tirst Appeal No, 53 of 1906, from a deeree of Babu Prag Das, S:xbor-
dinate Judge of Cawnpore, dated the 13th of February 1906, '

(1) (1886) L. T B., 10 Bom,, 525, (2) (1866) 3 Mad. . C, Rop,, 50,
() (L863) 6 W. B, €, I, 71, P 50



