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pre-emption in respect of what Man Kunwar bad power lo
convey and did convey, that is her widow’s interest, and that
the introduction of any question as to the effvet of the vonveyane
upon the reversion would have heen incongruons to the matter of
the suit,

Their Lordships will humbly advise His Majesty that the
appeal should be dismissed. The appellant will pay the costs,

: Appeal dismissed,
Solieitor for the appellant—1"he Solicitor, Indin Ofice.
Solicitor for the respondents—7. L. Wilson & Co.

J. V. W.

FAIYAZ HUSAIN KHAN (Derenpass) v, PRAG NARAIN (PLAINTIFF) AND

- OTHERS (DEFENDANTE),

[On appeal from the Court of the Judicial Commissioner of Oudh, Lucknow].

Lig pgnduns-—(]untust between prior purchaser wnder o sécond morigags and
subscquant purchaser under a first morégaga—Second morigage executed
after institulion of swit on first mortgage but before summons servod—

« Jonfontions” suit—~—ddet No, LV of 1882 (Tranafer of Property det),

section 52, ’

The plaintiff wis purchuser in executionm of a decrec bused on & first
mortgago of the property in suib. The defendunt was in pP8session as a
prior purchaser in execution of & decree on a second mortgage of the same
property, pussed in a suit to which the first mortgages wag not made a party.
The second mortgage was oxccuted after the institution of the suit on
the firsk mortgage bub befors tho summons had been served. Held that
Jthe “doctrino of s pendens upplwd and that the plaintiff had the better
Llhle.

Where » suit iy contontious in'its origin snd nature it is not nmecessury
{hat the summons should have been served in the suit in order to make it a
“sontentious ” one within the meaning of section 52 of tho Transfer of Pro-
porby Act (IV of 1882) and render the doctrine o{f iz pendans applicable.

Jerespoctive of the doctrine of Zis pendens it appeaved from the circum-
atances of the case that the defendint wns cognizant of the first mortgago, of
the deeres made om the basis of it nnd of tho sale proceedings which took
place lu excontion of the decree,

ArpEAL from a deeree (August 10th, 1901) of the Court of the
Tudicial Commissioner of Oudh, which affirmed a decree (July 4th,
1903) of the Court of the Bubordinate Judge of tahsil Biswan in

"dﬁtsmch Sxta.pur.

I’rmnt -—-Lor Mwmc&mnx, Loul Uzwmr, Sir Amww bcmun, {md Sm
ARrHUR, WIISON,

46

oy

Depvay
(oMaris-
SIONER OF
Kuznt
REPRESENT-
ING THER
CoURT 0¥
WARDS
v,
Kaawsan
SINGH.

P O
1007
February 6,

J!fm (-Iz. 21



1907

Yarvaz
HUusAIN
" Kmaw
.
Prac

NARATY,

340 THE TNDIAN LAW REPORTS, [ VOL. XXIX.

The main question on this appeal was whether the appellant
or the respondent had acquired a prior title to a village called
Bangawan under purchases in execution of decree.

The village in suit was owned by one Hamid Husain Khan,
who on 14th June 1889 executed a mortgage of it in favour of
one Newal Kishore the predecessor in title of the re ﬂpondent
Prag Narain in consideration of a loan of Rs. 3,000 with intercst,
The mortgagor failing to pay as stipulated in the mortgage deed,
Newal Kishore, on 13th July 1891, brought a suit in the Court of
the Subordinate Judge of Sitapur to recover the amount due on the
mortgage by sale of the mortgaged property in accordance with
section 88 of the Transfer of Property Act (L'V of 1882), and on
23rd August 1892 obtained a decree which directed sale of the
mortgaged property in default of payment of the mortgage
money on or before 23rd February 1893. An order absolute for
sale was made on 20th November 1895 under section 89 of Act
IV of 1882, The summons in that suit was not scryed on
Hemid Husain Khan until September 12th, 1891.

Meanwhile, on 15th July 1891, Hamid Husain Khan mort-
gaged the village to the respondent Muzaffar Beg, who sued on
the mortgage and obtained a decreze for sale, which was made
absolute in January 1897. To that suit Newal Kishore ought to
have heen, but was not, made a party.

Proceedings in execution were taken under the decree in
Newal Kishore’s suit, which resulied in an order directing the.
village to be sold on 20th July 1898. Waiyaz Husain Khan on
16th July 1898 brought a suit against Prag Narain (as represent-
ative of Newal Kishore then deceased) and against the mortgagors
in the Court of the Subordinate Judge of Sitapur for a declaration
that the village was not liable to attachment and sale as the
mortgagors had no transferable interest therein : and he ohtained
a postponement of the sale pending the decision in his own suit
which was finally dismissed on appeal by the Court of the Judi-
cial Commissioner on 3rd January 1900.

On December 20th, 1900, the village was sold in execution o
Muzaffar Beg’s decree and parchased by the appellant Faiyar
Husain Khan (son of the mortgagor Hamid Husain Khan), who
succeeded in getting possession, and on 21st February 1901 the
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village was again sold in execution of Newal Kishore’s deores and
purchased Dby Prag Narain, who had sueceeded Newal Kishore
as decree-holder, the sale on the earlier mortgage thus taking
place after the sale on the later mortgage.

In pursuance of his purchase of 21st February 1901, the plaint-
iff endeavoured to obtain possession of the village, and being
resisted, he instituted the present suit, on 2nd October 1902, for
possession, making Faiyaz Husain Khan, Hamid Husain Khan,
and Muzaffar Beg defendants, Of these Hamid [usain Khan did
not enter appearance and the defence of Muzaffar Beg was found
by both the Courts below to be groundless. Taiyaz Husain Khan
claimed priority under his prior purchase, and of the five issues the
only one now material was the fourth—¢“whether defendants are
bound by the sale held in plaintiff’s favour ?”

—~—— On this issue the Subordinate Judge held that the defendant
Faiyaz Husain Khan as prior purchaser in an execution sale
under a mortgage decree had priority over the plaintiff as a sub-
sequent purchaser ; but that the sale to I"aiyas Husain Khan was
void under section 52, Act IV of 1882, on the ground that the
mortgage dated 156h July 1891 had been executed after the
institution of Newal Kishore’s suit to enforoe his mortgage of
14th June 1889, On this finding the Subordinate Judge made
a deecree in favour of the plaintiff for possession and mesne
profits,

The Court of bhe Judicia] Commissioner on appeal (E. CHAMIER,
-Cfficiating Judicial Commissioner and W. I, Wrrnis, Addi-
tional Judicial Commissioner ) affirmed the decision of the Sub-
ordinate Judge. Mr. Chamier, delivering the judgment of the
Court, in which Mr. Wells concurred, remarked :—

T am disposed to hold the rule of lis pendens applies to this
case, notwithstanding that the mortgage to Muzaftar Beg was
made before the service of the summons on the mortgagor in the

first mortgagee’s suib. 1ut, whether that is a correct view or not, .

I hold that a purchaser at a sale Lield in execution of a decree for
sale on a first mortgage made by a per:on in possession of the pro-
perty, the decree having been obtained in a suit brought in strict
‘accordance with seetion 85 of Act IV of 1882, is entitled to
possession as aguinst a purchaser at & sale held in execution of &
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decree for sale obtained in s suit brought on a second mortgage in
defiance of the rule laid down in that section.

“Prag Narain purchased the rights of the mortgagor as they
were at the date of the first mortgage and there can be no doubt
that the mortgagor was then entitled to possession. The cases of
Hargu Lal Singh v. Gobind Rai (1) and Madan Lol v. Bhag-
wan Das (2) in which purchasers at sales held in execution of o
deeree on a firsh mortgage were held to be not entitled to posses-
sion are distinguishable upon the ground that the decrees obtained
by the first mortgagees in those suits were not binding on the
persons in possession who, or whose predecessors in inberest, ought
to have been joined as parties to the suit on the first mortgage,
There is no reported case that T am aware of which supporty the
contention of the appellant in the present suit. It appears to me
that if wo were to accept the appellant’s contention in the presedt
suit there might he no limit to the number of suits required to
enforce a first mortgage. Assuming, without deciding, that the
appellant Faiyaz Husain can now redeem fhe first mortgage, I
think that he should not be allowed to do so in the present suit ;
first, because he did not offer to do so in the Courb helow and his
conduct has in other respects been such as to disentitle him to any
consideration, and, secondly, beeaunse there remains nob only the
question whether Faiyaz Husain ean redeemn the first mortgage,
but also the question whether Prag Narain cannot also in turn
redeem the second mortgage (sce Hassanbhai v. Umaji (3).
The latter question has not been considered at all and no urgu-
ment wag adduced to us upon it, Moreover the materials on the
record are not sufficient to enable us to make up the requisite
accounts and pass a decree which will settle the quoestion between
the parties. 1 would dismiss the appeal with costs.”

On this appeal G. %. A. Rogs for the appellant contendaed
that the doctrine of l43 pendens did not apply to the ease because,
although the execution of the' mortgage of 15th July 1891 was
subseqaent fo the instibution of Newal Kishore’s suit, that suit
ciid nst l;euon;e & eoni','e‘m;m}w oue within the meaning of seotion
52 of Act I'V of 1882 until the sevvice of the summons, which_

(1) (1897) T. L. R., 19 AlL, 541, (2) (1899) L L.R, 2 235
(8) (1909) 1. T, 12, 28 }%n(m., 12:;3.‘ o AL AL 255,
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took place two months after the mortgage had Deen executed:
_there was therefore no lis pendens at the date of the mortgage.
Refevence was made to Radhasyam Mohapattia v. Sibu Panda
(1); Parsotam Ssran v. Sanchi Lal (2) Abboy v. Aumamalad
(8), Transfer of Property Act (IV of 1882), section 52 ; Coote’s
Taw of Mortgages, Volume II, 1344; Fisher on Mortgages, 5th
ed., 533, para. 1119 ; Hukum Chand’s Law of Res judicata 694,
695, Section 274 ; Leitch v. Wells (4) and Dawson v. Mead (5).
The respondent had therefore, it was submitted, not made out
any claim to possession of the property in dispute, Fven ussum-
ing le had done 8o, the application of the appellant to be allowed
to redeem should have been granted.

De Gruyther for the respondent contended that the sale Lo
the appellant was void so far as the respondent was eoncerned

““hder the general doctrine of Iis pendens, and also under section
52 of Act IV of 1882, Newal Kishore’s suit was contentious in
its nature, and it was not necessary for a summons to be served
on the defendant in order to make it a eontentious suit within
the meaning of section 52 of Aet IV of 1832, Newal Kishore’s
suit was pending ab the time the mortgage of 15th July 1891,
under which the appellant claimed, was executed, and therefore
the result of the suit could not be’ affected by the sale to the
appellant under the decree on that mortgage. ,

It was also contended that the respondent as a purchaser in
execution of a decree based ot a first mortgage had a befter title
than the appellant who was a prior purchaser in execution of a
decrce hased on a second mortgage to which the first mortgagee
was no parby. Besides, the’appellant knew all the circumstances
of Newal Kishore’s mortgage and of the proceedings taken to
enforee it, as was shown by his suit in 1898, to have the mortgage
and decree passed on it declared invalid.

The application of the appellant fo be allowed to redeem
wag rightly réfused by the High Court. Had he in due course ard
within the proper time for doing so taken the necessary steps for
redemption, his application to redeem might bave been con-
sidered, but there was nothing for him to redeem after the

(1% (1888) I, L, R., 15 Cale,, 647, (8) (1888) I, L, ., 12 Mad,, 180,
(2) {1809} 1. L. R.. 21 AlL, 408,  (4) (2872) 48 New York I 'tepm ts, 585 (B11).
(%) 71 Wisconsin Roports, 205,
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confirmation of the sale to the respondent, The Transfer of
Property Act (IV of 1882), sections 83 and 85 were referred
to.

Ross replicd.

1907, March 81st —The judgment of their Lordships was
delivered by L.orp MACNAGHTEN :—

This is an appeal from the Court of the Judicial Commissioner
of Oudh, which affirmed a decision of the Subordinate Judge of
Sitapur.

Leave to appeal was granted on the ground that the appenl
involved a substantial question of Jaw. What the question was
that was supposed to be involved is, however, lefi somewhat in
obscurity.

The facts ave not in dispute.

On the 14th of June 1889 Hamid Husain, the owner of Matiza
Bangawan, mortgaged it to Newal Kishore.

On the 13th of July 1891 Newal Kishore brought a suit on
his mortgage.

On the 23rd of August 1392 he obtained a decrce for sale
which was made absolute on the 29th of November 1895,

On the 218t of February 1901 the property wassold in exeeu-
tion of Newal Kishore’s decree and purchased by the respondont
Prag Narain, who was theson and the representative of the decree-
holder.

On the 2nd of July 1901, Prag~Narain obtained a sale corti-
ficate and attempted to recover possession of the property. Io
was, however, obstructed in every possible way by the appellant
Faiyaz Husain, who was in possession under a decrec for sale
obtained on a subsequent mortgage. Prag Narain was therefore
compelled to bring this suit.

There was no incumbrance upon the property oither at the
date of the mortgage of the 14th June 183% to Newal Kishore or
at the date of the institution of Newal Kishore's suit on the 18th
of July 1891. But on the 15th of July 1891, before suny sum-
mons in Newal Kishore's suit was served, s second mortgage was
granted by the mortgagor to Mirza Muzaffar Beg. Mirza Mu-
zaffar Beg put his mortgage in suit on the 20th of March 1894,
without making the first mortgagee a party, and in ihe
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absence of the first mortgagee obtained a decree for sale. In
execution of this decree the property mortgaged to Mirza Muzaffar
Beg was put up for sale on the 20th of December 1900 and
bought by the appellant Faiyaz Husain, who was the son of
Hamid Husain, and who had attained his majority in 1894
Faiyaz Husaln managed to get possession and resisted all
atternpts on the part of the respondent Prag Narain to dispossess
him. : '

The case seems to their Lardships to be clear. The mortgage
to Mirza Muzaffar Beg was made during the pendency of Newal
Kishore’s suit, which wasin its origin and natore a contentious
suib and was at the time being actively prosecuted. Therefore,
under section 52 of the Transfer of Property Act (No. IV of
1882) it did nov affect the rights of Newal Kishore under the
decree madse in hissuit, Their Lordships are nnable to agree in
the view whieh seems to have obtained in India that a suit con-
tentions in its origin and nabure is not contentious within the
meaning of section 52 of the Aect of 1882 until a summons is
served on the opposite party. There seems to be no warrant for
that view in the Act, and it cerbainly would lead to very imcon=~
venient results in a country where evasion of sevice is probably
not unknown or a matter of any great difficulty.

The doctrine of Iis pendens with which section 52 of the Act
of 1882 is concerned, is not, as Turner, I..J, observed in Bellamy
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v._ Sabine (1),  founded upon any of the peculinr tenets of a .

Court of Equity as to implied or eonstruetive notice. Itis . .-

a doctrine common to the Courts both of law aud of equity, and
vests . . . . upon this foandation, that it would plainly be
impossible that any action ov suit eould be hrought to a suecessful
termination if alienations pendente lite were permitted to
prevail” The correet mode of stating the dectrine, as Cran-
worth, 1,C., ohserved in the same case, is that  pendente lite
neither party to the litigation can ahenate the property in dmpute
so as to affect his opponent,”

Apart, however, from the doetrine of lis pendens, which seems
-to their Lordships to apply to the present case, it is plain that at
the " date of his purchase Faiyaz Husain knew all about the
mortgage to Newal Kishore and the decree made on tke Lacis of
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that movtgage, and he knew that the sale proceedings werc actunl-
ly in progress, for in July 1898 he brought a suit against Prag
Narain, asking for a declaration that Newal Kishore’> mortgage,
and the decree passed upon it, were invalid, and that the property
was not lable for attachment and sale,

At the learing of the appeal to the Court of the Judieial Com-
missioner Faiyas Husain asked to be let in to redeem. The
Court very properly rejected thab application. It hasbeen repeat-
ed at the hearing before this Board. Tliere seems to beno ground
for the application, Before the sale to Prag Narain was con-
firmed, Faiyaz Husain had every opportunity of redeeming the
property. He never offered to doso. On the sule being eon-
firmed the equity of redemption was exti nguished. Prag Narain
appears bo be in as good a position as any oubside purchaser uncon-
nected with the properby would lave heen. Their LordsRips
will, therefore, humbly advise His Majesty that this appeal
should be dismissed.

The appellant will pay the costs of the appeal.

Appeal dismissed,

Solicitors for the appellant—7" L. Wilson & Co.

Solicitors for the respondent-—Barrow, Rogers, & Newvill.

- JV. W,
APPELLATE CIVIL,
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Bafore Mr. Justice Sir Georga Knvw and Mr, Justice Rickurds.
THE MUNICIPAL BOARD OF NAJIBABAD (Poarxrier)
v, SHEQ NARAIN(DErsnDANT)®,
Aot {Local) No. I of 1900 (N-W. P and Oudh Municipalities Adek)
saetion 41w~ Contract —Mode of execution by Boerd,

Where a conbract entored into with a Munieipal Board for the Jupply
of materinl for road-making was endorsed both by the Seerotary and thoe
Vice-Chairman of the Board and this ondorsement referred to the comtenis
of the contract and its confirmation : Held that this was a sufficient com-
plinnce with the requiromonts of section 47 of the Munisipalities Act.

THIs was a suit brought by the Munieipal Board of Najibu-

bad for damages for breach of a contract entered into by the

®Z8econd Appeal No. 1142 of 1008, from o deeroo of O, H, Berthoud, Fss

Additionsl Judgo of Moradabnd, dated the Bth of Aupgust 1903, vuvoruing w
docree of Maulvi Muhaumad Shafi, Addifional Subordinate Judge of Morads-
bad, dated the 28th of Septembor 1904, :



