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payable b y  tenants'-at-'will for pimiliir lands an d  fixed  th e rental 
of the ex-prop defcary tenant; at four aim as in  the rupee lower. 
Ali Mazliar ap parently  raised no o b je ct io n  an d  paid  for many
years the rent fio fixed .

F o r  the above  reasoES^ b e in g  unable  to agree iti the reasoes 
g iv ea  b y  oiir learn ed  brotherj we set aside the decree  u n d er  ap» 
peal and restore the deoree o f  the lo w e r  appella te  Ooiirfc with, 

costs.
Appeal decreed.

190? Buforo Sir John Sianlcy, Kmgiii, C'Aioj Jmtice, and MV. Justioe Sir William ■
m rrnr^  1. BurhUt.

LACHMI NAKAIN and ahotheh (Detendani’S) «. UMAN DAT (PM1OTIB3?}. * 
Act No. I F  o f  1882 (Transfer o f  Property A ct), md.iom%Q and 88-^J)Gcre« 

for  sale on a rnortgacje—Rate o f  interest after dale fiased for  payment,, 
Where a decree for sale on a mortgage gives infcenwt after tlio date flxod 

by tlie decree for payments of tlia mortgage debt, it is not nocossary tliai suds 
interest Blioul4"bo at tlie contractual rate. Mamestmr 2Cocr r, Mahomed M eM i 
S o33e,in Khan (1) and 8mdar Koer v. Mai Sham Krishmi (2) referred to.

T h e only question raised in this appeal was an to tlie rate of 
interest allowable after the decree u p on  tw o iiiortgago bon ds upon  
which a suit for sale had been brought. The bonds in suit pro­
vided fo r  the paym en t o f in terest at the rate o f  10| per cent, per 
annum, w ith  a condition  that i f  the in terest was n ot p a id  in  the 
second year com pound interest sh ou ld  be charged, and th at this 
condition  should remain in fo rce  ^unti! the w hole am ou n t was 
paid off. O n  the question o f intercHb the lo w e r  .Appellate 
(District Ju dge o f G orakhpu r) fou n d  that, although eom poand 
interest, was m ade payable, the rate of interetvt was not abnormal, 
and he a llow ed  interest at th e coiitraofciial rate until the date o f  
paym en t. T h e  jadgm eiit-debtors appealed  to  the H ig h  C ou rt 
contend ing  thufĉ  a c c o rd in g  to a recen t ru lin g  o f  the P r iv y  
Council^ on ly  interest at the usual Court rate should be g ra n te d  
after the date fixed  by the decree fo r  p a y m e n t o f  the m o rtg a g e  
debfcs»

* Second Appeal No. 286 of 1906 froto a decree of William Tudball, Esq,  ̂
District Judge of Gorakhpur, dutcd the 8tli of .fftiiuary 1908, modify in* a 
decree of Munahi Achal ijiiiari, Subordinate Judge of GorttkbBur. dated t&fc* 
28th of August 1905.

(I) (im s) 1. h. U., W  Calc., w . (2) (ISO®) I, I ,  l{^ U  Cftlc., 160,



Babu Parhabi Gharan Chatterji and Bab î Satya Chandra 1907 

-Muherji, for the appellants, """lIchmi
Babu Durga Gharan Banerji and MimsM Got hid Praaad, Nakain

for the respondent.
S ta n le y , C.J., and B u e k itt , J.— Tho suit out of which this 

appeal has arisen was a suit for sale of niorbgaged property under 
two bonds. These bonds provided for the payment of interest at 
the rate of 1 0 |- per cent, per annum ; with a condition that i f  the 
interest was not paid in the second year compound interest should 
be charged, and that this condition should remain in force until 
the whole amount was paid off. The learned District Judge, 
modifying the decree of the Court below as regards interest, allowed 
compound interest up to the date of realization. He says in the 
course o f his judgm ent;— As for tlie rata of interest to be allowed 
for the period silbsequent to the date fixed for payment in. the 
decree, I  see no cause to decree any other than the contractual 
rate. I t  is true that it is compound interest, but tha rate (1 0 |  per 
cent, per annum) is not a high one, but is a little less than the 
prevaleut rate (12  per cent, per anaum). T h ete  was no harsh or 
uaconscionable bargain and no hard case. The interest w ill there­
fore be the contractual rate up to the date o f  p a y m e n t I t  is 
contended on behalf of the defendants appellants that in view o f 
the decision of their Lordships of the Priyy Counsel in a recent 
case, interest should not be allowed over and above the Court rate 
afber the date fixed for payment. In  the case of Rameawar Koer 
‘̂ 7Maho'nfied Mehdi Hossain Khan  (1), Lord Hobhouee in de|i« 
vering the judgment of their Lordships remarked as follow s;
—“  The High Court founded their order on Bections 8 6  and 8 8  o f 
the Transfer o f  Property Act, which indicate olearly enough that 
the ordinary decree in a suit of this kind (that is a suit for sale on 
a mortgage) should direct accounts allowing the rate of interest 
provided by the mortgage up to the data of realization.^' It  was 
understood in this Court from the language o f this judgment that 
the Court in passing a decree upon a mortgage should ordinarily 
allow interest at the contractual rate up to the date of realization.
In the recent case, however, of Sundar Koer v. Bai 8ham 
Krishen  (2) their Lordships, referring to the language used by Lord 

(1) (1898) I. h. B., 36 C&k., S9. (2) (190S) I. L; E., 34 Oalc., 150.
43'
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1907 Hobhonse in tlie ease of Eameswar Koer v. Mahomed Mehdi
T, r̂:TTMT— Mossein JChan, observe that the Judicial Committee did not in-
N a b i i k  tend i n  that case to lay down that in passing a mortgage decree
UmIk the Courts Bhoiild allow interest at the contiaclual rate beyond

the date fixed for payment by the decree. Lord Davcy i n  deliv­
ering the judgment of their Lordships quotes the passage from 
the judgment of Lord Hobhonse, which \ve have cited, and obser­
ves :— The expression ‘ up to the date of realization ’ may have 
been used per incuriam, or it may have meant ‘ the day fixed for 
realization/ as in fact it seems to have been understood by the 
reporter of the case in the Indian Law Eeports as expressed in his 
marginal note (I.L.E.; 26 Calc., 39). Their Lordships cannot have 
intended to say that sections 86 and 88 of the Transfer of Pioperty 
Act indicate that interest at the mortgage rate should be paid up 
to the time of actual payment of tlie mortgage money to the mort­
gagee.”  Then later on, after expressing approval of the dccree of 
the High Court in which 6 per cent, per annum interest only, and 
not the mortgage rate, was allowed after the date fixed for the 
payment of the mortgage debt, Lord Davey observes In the 
present case their Lordships have no hesitation in expressing their 
concurrence with the High Court of Calcutta, not only in allowing 
interest after the fixed day, but also in allowing interest at the 
Court rate and not at the mortgage rate. They think that the 
scheme and intention of the Transfer of Property Act was that 
a general account should be taken once for all, and an aggregate 
amount be stated in the decree for principal, interest and cTosta 
due on a fixed day, and that after the expiration o f that day, if 
the property should not be redeemed, the matter should pans from 
the domain of contract to that of judgment, and the rights of the 
mortgagee should thenceforth depend not on the contents of his 
bond but on the directions in the decree.”  In view of this statement 
of the law by their Lordships it is open to the Court in determining 
the interest which should be payable after the day fixed for pay­
ment in tue decree to limit the interest to the Court rato if it 80 
think fit. It  therefore is open to us in this case to modify the 
decree of the lower appellate Court in regard to iuterest. TIiq 
learned District Judge did not think that the case before him was 
such as to justify any reduction in the interest payable up to
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realization and therefore gave interest ab the contractual rate. We 1907
think under the circumstances of this case that after the date fixed -------------

, Lachmi
h j  th e  decree lor paym en t sim ple in terest only sh ou ld  b e  allowed Nabain
at the Goiitraetiial rate, and not compound infeerest. To this extent uma.k
we modify the decree of the lower appellate Court. The appel-
lants have substantially failed in the appeal and must pay the
costs.

Decree modijied.

Before Sir John Stanley, Knighi, CMef Juaiice, and Mr. JutUoe Sir William,
Burliitt, February 18.

IlAGHTJBAifS PUEI (P m ihtifp) v . JYOTIS SWAET7PA Am  akothbb ----------------—
(DEI'EHDANTS).®

Civil Frocedure Code, section 54i^Rejection o f  plaint-^Brocedvre’—Plaint 
not to he rejected in '£art.

Seld  that under section 54 of tbe Code of Civil Procedure a Court cannot 
reject a plaint in part.

T h e  facts of this case sufficiently appear from the judgment of 
the Court.

Mr. If. K, Porter, for the appellant.
M r . B. E. O’ConoTf the Hon’ble Pandit Sundar Lai and 

Dr. Sdtiah Chandra Banerji, for the respoaclents.
STANLEY; O .J .5 and Bujrkitt, J .— In the suit out o f  which 

this appeal has arisen the plaintiff asked for a declaration that a 
sale-deed, dated the 18th of October 1901, of property specified 
in the plaint, was void arfd claimed possession of the property 
"detailed in that deed. He put in an alternative claim, that if the 
plaintilf was not entitled to possession of the buildings upon the 
land, a decree for possession of the land itself might be passed in 
his favour and the defendants ordered to remove the materials of 
the buildings and that the plaintiff might be put into possession o f 
the land. He also asked for any other relief to which he might 
the ends o f justice ”  be entitled.

I t  appears that some tim e between the years 1860 and 1866 
the predecessor in title o f the plaintiff leased at least a portion o f 
the land in dispute to Mr. F red eric  Wilson, the father and

• Second Appeal No. 53S of 1905 from a. di'cree of L G. Evans, Esq.,
District Judge of Saharan pur. dated tbe 23r<l of Marcb 1905, confirming n decree 
of S. P. O’Doauen, Esij., Svibordianto Judge o| Debra BaHi da.fc«}<i ;be l9tU 
of May 1904.
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