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Hindu with knowledge of his wife’s pregnaney was not invalid.
.The same view was held by the Bombay High Conxt in Hanmant
Ramehandra v. Bhimacharya (1). T may also refer to Mayne’s
Hindu Law, 7th Edition, p. 137, and Sircar’s Tagore Law Lec-
tures, 1891, p. 190. No original authority of Hindu law has been
cited on behalf of the appellant in support of the conbrary view,
which seems to be opposed to general principles. I accordingly
dismiss the appeal with costs. :
Appeul dismissed.

Befoec 8ir John Stanlay, Kinglt, Ohief Justice, and Mr. Justico Sir William
Burkitt,
SHAMRATHI SINGH axp ormers (DercNpawTs) . KISHAN PRASAD
AXD ortunng (PLAINTIFER).®
Hindu law—Jvtnt Hindu fomily—TFomily business—Suit to recover & debl
due to the firm—Partics o sueh suil.

Held that the managing members of a joint Hindu family eavrying on
o joint family business are not entitled to mainfain a suit in their own
names against debtors of the family without joining with them in the suit
either as plaintiffs or defendants oll the other mombers of the family.
K. P, Kanna Piskarody v. V. M, Narayeven Somayajipad (2), DBallrishnz
Moroshwar Kuntev. The Municipality of Mahad (3), Bamseluk v. Bamlall Koou-
doo (4)y Kulidas Kevaldes v, Nathw Bhagvan (5), Tnaw ud-din v. Liladhar (6),
Alagappa Cholés . Vellian Chetti (7) and dnyamuttu Pillei v, Kolandaeels
Diblai (8) veferved to. Pubeshii Purbup Narain Singh v, Budie Navain Singh
(9) distinguished.

Tuis was asuit to recoyer a sum of Re. 9,240-7-0 alleged to
be due to the plaintiffs by the delendants on an account stated
on the 9th of August 1901, The plaintiffs, Kishan Prasad,
Bishan Prasad and Jamoa Prasad, sued as managers of a joint
family business styled Manorath Bhagat Dhana Ram earried on
in the District of Ballia, The suit was filed on the 3rd of June
1904, The debt sought to be recovered represented, aceording to
the plaintiffs, the balanee upon various mouney dealings beiween
them and the defendants, and it wasalleged that the account
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¥ Virst Appenl No., 81 of 1905 £rom a decres of Maulyi Syed Muhsmmad
'L‘ajuilsr)mlul Tiusuin, Subordinate Judge of Ghnzipur, dated the 24th of Septom-
bey 1904,
(1) (1887) I.L, R, 12 Bow,, 105,  (5) (1883) I. L, R, 7 Bom., 217.
(2) (1881) 1. L. R, 3 Mnd, 284, (6) (1892) I L. R, 14 All,, 524,
(3) (1885) L, L. R, 10 Bom,, 82, (7) (1894) L L. R., 18 Mad., 38,
(#) (1881y L L. R, 6 Culo, 815  (8) (1899) L L. R, 23 Mad,, 190,
(9) (1904) I I, R, 26 AlL, 528,
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had been adjusted on the 9th of August 1901, and the balanee

admitted by the defendants Shamrathi Singh, Mahadeo Singh
end Rajinandan Singh. In their written slatements the prin-
cipal defendants took objection that the suit could not be main-
tained without all the members of the plaintiffy’ family being
made parties to it. In eonsequence of this objection the plaintiffy
on the 22nd of Augnst 1904 applied to the Court to have the other
members of the family made parties. In the result, by an order
of the Court of the 8th of September 1904 certain members of the
plaintif’s family, were added as plaintiffs, and two a3 defendants;
the original plaintiffs, however, contended that they as the
managing members of the family were entitled to sue in their
own names on behalf of the rest of the family. This contention
was admitted by the Court (Subordinate Judge of Ghazipur),
which passed a decree in the plaintiffs’ fayvour. Against this
decree the defendants appealed to the High Court, contending
that the original plaintiffs were nob entitled to sue alone and

- that by the time the other members of the family had Leen made

parties to the suit it was barred by limitation,

Mr, Muhammad Raoof and Munshi Govind Prasud, for
the appellants.

Mr. Abdut Majid and the Hon’ble Pandit Sundas Lal, for the
respondents.

StaNLEY, C.J., and BURKITT, J..—The main ¢uestion in this
appeal is one of limitation. The suit was brought to recover a
sum of Rs. 9,240-7-0 alleged to be due on foot of an account stated
on the 9th of August 1901. The plaintiffs Kishan Prasad, Rishan
Prasad and Jamna Prasad instituted the suit on the Srd of
June 1904 as meanagers of a joint family business, styled Man-
orath Bhagat Dhana Ram, carried on in the District of Ballia, to
recover the debt which was due by the family of the defondants
in respect of money dealings. The dealings between the parties
had been carried on for several years, and on the 9th of August
1901 the accounts were adjusted, when the defondants Shamrathi
Singh, Mahadeo Singh and Rajinandan Singh admitted the cor-
rectness of the Dbalance and affixed their signatures to the

account, Mahadeo Bingh signing it on behalf of himself as
well as of Bhamrathi Singh,
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In their written statements the principal defendants objected

to the array of plaintiffs complaining that all the members of the

plaintiffs’ family had not joined in the suit. In consequence of
this objection on the 22nd of August 1904 the plaintiffs applied

to the Court to have the other members of the family added as

parties, stating in their petition that they (the original plaintiffs)

were the managers of the firm and on that accouns brought the

suit in their own nameos alone, but that with a view to remove the

objection of the defendants, they desired that the names of the

other members of the family should be brought on the record.

By oxder of the 8th of September 1904 the plaintiffs 4—12 were

brought on the record as plaintiffs, and Mabadeo Prasad and

Chhote Lal, two members of the family, were added as defendants.

If the added plaintiffs were necessary parties to the suit, it is

-admitted that on the 8th September 1904, when they were added
as plaintiffs, the suit was barred by limitation, But on behalf

of the respondent it was contended that the original plaintiffs

were the managing members of the joint family andas such

were entitled to institute the suit in their own names alone on -

behalf of themselves and the other members of the family. The
learned Subordinate Judge acceded to this contention and passed
a decree in favour of the plaintiffs.

One of the grounds of appeal is that a decree against the
persons of the minor defendants ought not to have been granted.
Mr. Sundar Lal on behalf of the respondents admits that this

-is so, and so far as the minor defendants are concerned the
decree should be satisfied out of the joint family funds alone. So
far the appeal must in any case succeed.

As regards the main question it is first necessary to determine
whether or not Kishan Prasad, Bishan Prasad and Jamna Prasad
were the managing members of the family when the suit was
brought. It appears that at the time of the institution of the
suit dissension existed between some of the members of the
plaintiffs’ family and hence we find two of them supporting the
defendants’ case. The evidence of these two witnesses only has
been translated and printed by the sppellants, These are the
“depositions of Barju Prasad and Lachhmi Irasad, sons of the
plaintiff Kishan Prasad, and themeelves plaintiffs, Sarju Prasad
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deposed that there was no leading membor in the family since
about 1890, and that the business of the fum was carried on
under the orders of all the proprietors. Then he modified this
statement and said that the names of those Ly whoso orders the
business was carried on were Kishan Prasad, Bishan DPrasad,
himself (the witness), Jamna Prasad and Lachhmi Prasad. In
cross-examination he stated that all the suits relating to the
family, the ilaka or the firms brought since 1890 were instituted
in the names of Kishan [Drasad, Bishan Prasad and Jamna
Prasad only, or in the name of Debi Prasad as long as he lived.
Debi Prasad we may mention was a son of the plaintiff Jamna
Prasad. We now come to the evidence of Lachhmi Prasad. He
deposed that hundis were drawn by the firm under the signa-
tures of all-—and then he said they are “signed by any of us who
happen to be present.” Ile admitted, howover, that the names”
of Kishan Prasad, Bishan Prasad and Jamna Prasad were entered
in respect of the whole ilaka and the names of the other memlers
of the family were not so entered, As against this evidence we
have the evidence of the plaintiffs Bishan DIrasad and Kishan
Prasad who deposed that they and Jamna Prasad wero themanagin g
members of the family.

The learned Subordinate Judge came to the conclusion on the
evidence that the original plaintiffs were the managing members
of the family and sued as such, and we have no hesitation what-
ever in agreeing with him as to this, The question then is
whether the managing members of a joint family carrying on a
joint family business are entitled to maintain a suit in their own
names against debtors of the family without joining with them
in the suit either as plaintifls or defendants all the other mem-
bers of the family.

The learned Subordinate J udge held on this point thab
inasmuch as all the business carried on by the pluintiffy family
was carried on in the names of tho three original plaintitfs,
and that all suifs relating to the family which had been
previously instituted in the Civil or Rovenue Courts had Leen
instituted only in the namcs of theso plaintiffs, therefore the
suit was properly instituted in their names for the henofit of
all the members of the family, and that it was not D.eCOssAry
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for the other members to join in the suit or to be made purbies
to it ,

-The Subordinate Judge is in ergor incaying bhat the business
was carried on in the names of the three original plaintiffs, It
was earried on in the nawe of the plaintifty firm. The evidonce
of Bishan Prasad, Muhammad Suleman and Awmjad Al Khan
coupled with the plaintiffs’ own statement in the plaint show. this,

If the question had been an open one, there it a good deal
to be said in favour of the view taken by the Court below ; but it
appears to us that it is conclnded by suthority. In the esse of
K. P. Kanna Pisharody v. V. M. Nereganan Somayjipad
(1) ib was} held by Turner, T.J., and Kindersley, J. that
$unless where by a special provision of law co-owners are per-
mitted to sue through some oi one of their members all co-ownerz

—pugt join in a suit to recover their property. Co-owners may agree
thab their property shall be managed end legal proceedings taken
by some or one of their number, bub they cannobinvest such person
or pergons with the competeney to suc in his own name on their
behalf or if sued to represent them.”  Sargent, C. J., adopted this
statement of the law in the case of Balkrishna Moreshwar Eunte
v. the Municipality of Mahad (2). Inthe case of Rumsebul v.
Ramlull Koondoo (3) two of the sons out of a joint Mitakshara
family, consisting of & father and three sons, and the wilow and sons
of a deceased son, and carrying on business in partnership, sued on
a hath-chitta for recovery g¢f the amount payable thereander.
When the suit came on for hearing an objection was taken that all
she parties who ought to sue were not on the record. Thereupon on
she application of the original plaintiffs the names of the father
and the third son were added and the plaintiffs were described as
sarviving partners of the deceasod som. At the time these
additional persons were made partics, the suit was as regards
them barred by limitation, It was held that inasmuch as the
original plaintiffs could only enforce their claim in conjunction
with the added plaintiffs, and the added plaintifts were barred by
section 22 of the Limitation Act, the claim of the original plaintiffs
was also barred. Garth, C. J., who delivered the judgment of the
Court, in the course of it observed:—‘ When a joint family, or

(1) (1881) L L.R., 8 Mad, 284,  (2) (1885) L L. R, 10 Bom, 82,
(8) (i881) L L, K., 6 Calo,, 815, s
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any membevs of it, carry on a trade in partnership and contrack
with the outside public in the course of that trade, they have no
groater privilege than other traders, Tf thoy are really partners
they must be hound Dy the same rales of law for enforeing their
contracts in Courts of law as any other partnership.” A similar
decigion was arrived at by a Bench of the Bombay High Court in
the case of Kalidas Kevaldas v. Nathu Bhagvan (1). The samo
question was considered in the case of Imam-ud-din v. Lila-
dhar (2). In that case asnit was brought upon two hundis by
one only of two members of a firm. The defendants in their
written statement, as hore, raised the objection that all necessary
parties were not joined as plaintifls.  Upon that the other partner
applied to be made a co-plaintiff and the Court acceded to the
application. At the time when he was made a co-plaintiff the
suit was barred by limitation, and the Subordinate Judge on that
account dismissed it. On appeal the District Judge allowed the
appeal on the ground that the defendants did not raise the plea
of non-joinder at the earliest possible period. On second appeal
Eige, C.J., and Tyrrell, J., after a review of the authorities, set
aside the order of the District Judge and affirmed the decree
of the Court of firsi instance, holding that all the surviving
partners of the firm should have been plaintiffs in the suit;
and further that where n judge, acting under section 382 of
the Code of Givil Procedure, adds a person as a necessary
plaintiff after the period of limitation for a suit by him alone, or
with others, has expirced, section 22 of the Indian Limitation Act,
1877, would cleatly apply to the right of suit of the person so
added, and the suit could not be maintained without him. In
Madras it has been held that the proposition that the manager of
a Hindu family can sue without joining those interested with
him is one which caunot be supported. Alagappa Cheiti v.
Vellivn Chetts (3) and Angemuthw Pillai v. Kolandavelu
Pillai 4).

Mr. Mayne in his work on Hindu Law in dealing with this
question says, at pp. 868 and 369 of the sixth editions~¢ A
necessary consequence of the corporate characier of the family

(1) (1838) L L. L., 7 Bone, 317, () (1894) L L, R., 18 Mad,, 83,
(%) (1892 1, L. R, 14 AlLL, 624, (4) (1899) L L, R, 28 Mad,, 190,
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holding is that wherever any transaction affects that property all
_the members must be privy to it, and whatever is done must be
done for the benefit of all, and not of any single individual. For
instarice, a single member cannot suc or proceed by way of
execution to recover a particular poriion of the family property
for himself whether his claims be preferred against a strauger
who 15 asserted to be wrongfully in posscssion or against his ‘co-
parceners. If the former, all tlie members must join and the suit
must be brought to recover the whole property for the benefit of
all.”, and later on:— One member cannnt sue by himself without
joining or asking the consent of the others and making the defect
good by joining the others as defendants. I[f from any cause,
such as lapse of time, the other members cannot be joined as
plaintiffs, the whole suit will fail.”

‘Our decision in the case of Pateshri Partap Narain Singh
v. Rudra Narain Singh (1), which has been relied on by Mr,
Sundar Lal, does not help the contention advanced on Lehalf of
the respondents. That decision was based upon the peculiar
eircurnstances of the case. The objection raised as to non-joinder
of parties was not pressed by the defendants, and it was only on
appeal that we pointed out the defect in this respect and amended
it.  'We observed in our judgment that if the question had been
raised at the trial, the plaintiff wonld no doubt have obtained in
good time the comsent of his brother fo his name heing added to
the array of parties to the 1)r(;ceec1i11gs.

For the foregoing reasons we allow this appeal, set aside the
decree of the Court below, and dismiss the plaiuntiffs’ suit with
costs in both Courts.

[See also Gopal Das v. Badri Nath (2)—Id.]

Appeal decreed.

(1) (1904) 1.1 R, 26 AlL, 528. {2) Weekly Notes, 1004, p 482,
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