
1907 that subsequent applications will be regulated by article 179,
-T— ------  clause (4) of the second echedulo of the Limitation Acb^ and not

Shi I u j i   ̂ j

V. by article 178. For tho-e reasons I  concur with the iudgmeno
just delivered that the present appeal must f^ucceed.

By  t h e  CouRT.-~The appeal is decreed and the decrees of both 
the Courts below are set aside and these proceedings are remanded 
to the Court of first instance, through the lower appellate Court, 
under section 562 of the Code of Civil Pjocedure with directions 
that, the Court o f first instance readmit them on the file of pend­
ing proceedings and dispose of them according to law. W e make 
no order as to the costs o f this appeal or the costs hitherto.

A p pea l decreed and cause remanded.
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Before Mr. Jmtice Banerji and Mn Jiistiee Airman,
EMPEROR V. 13H0LA SINGH a n d  akotheb. '*•

Act No. X L V  d/1860 (Indian Fenal Gode) ,  sociions 304 and '<i2b—AssauU frtf 
tJir'ee persons armed mth lailiis—IntcntioTt~~Cul2'>ailG JiomiGide^̂ Qrievo'US 
hurt.
Tlirec persons attacked foni'th with lathis, aiid o n e  c i  tlio asssjlants 

struck a blow which fracLured tbo skull of the person attacked and caused his 
death, "but the evidence loft it in doubt which of the thre® assailaHts struck 
that How.

Meld that the offence of which the three assailants were guilty was 
grievous hurt rather than culpable hofiucido not amounting to murder. 
Queen Empress v. Duma Jiaidya (1) followod.

T h e  facts out of which this case aro-e wore as follows:— !! !  
execution of a deoiee of fcho Suu'ill Cjiuse Court against Bhola 
Singh and his son Jaiihari, the decree-holder Bimke Lai went to 
attach their property. Ho was accompanied by the Civil Court 
bailiff and his chaprasi, Ganeshi Lai his own scrvanfcj one Kam 
Chand a neighbour, and others. When these persons were seen 
approaching, the accused untied their cattle and drove them o£T 
to the jungle. One buffalo was seized, and GanoHhi Lai and 
Ram Chand went in search of the rest o f the cattlo. BJiola 
Singh and Jauhari, and another eon IChem Bahai who absconded

•Criminal Appeal No, 1020 of 1006. 
(1) (1896) I. L. K ,  19 Mad.. 483.



VOL. X X IX .] kVLKKABAjy SEBISS. 283

subsequently, went after them and attacked, them with lathis. 
Ganeshi Lai received from one o f  the three a lathi blow on the 
head which fractured his skull and killed him, the witnesses, how- 
eveij though they saw the three men hitting Ganeshi Lai wi th lathis, 
were too far off to be able to say which one of them struck him 
on the head. Bhola Singh and Jauhari -were convicted by the 
Sessions Judge of Agra and sentenced to transportation for life 
under secfcion 301 of the Indian Penal Code. They appealed 
to the High Court.

Babu J. F . Mtbherjif for the appellants.
The Assistant Government Advocate (Mr. W. K . Porter)^  for 

the Crown.
B a n e r j i  and A i k m a n , JJ.—This is an appeal by Bhola 

Singh and his son Jauhari against fcheir conviction under section 
3-04 o f the Indian Penal Code and the sentence of transportation 
for life passed on each of them. It appears that a Civil Court 
Amin went to attach the cattle of the accused in  execution of a 
decree of a Court of Small Causes. He was accompanied, among 
others, by one Ganeshi Lai, a servant of the decree-bolder, 
When the Amines party was seen approaching, the accused untied 
their cattle and drove them off to the jungle. One buffalo was 
seized, and Ganeshi Lai and another man, Earn Charan, went in 
pursuit o f  the other cattle. The appellants and Khem Sahai, 
another son of Bhola Singh, who has absconded, went after them 
and attacked them with lathii. Ganeshi Lai received a blow on 
the head which fractured his skull, and also injuries oa the right 
side o f the chest. As a result o f  tlie blow on the head he died 
shortly afterwards. These facts are fully proved by the witnes­
ses for the piosecution. None of them, however, is able to say 
whose blow caused the fracture o f  the skull which resulted in 
Ganeshi La?s death. The question therefore is whether on the 
evidence the two appellants can be convicted of causing the 
death of Ganeshi Lai. As it has not been proved that the appel­
lants or either of them struck the fatal blow, and as there is 
nothing to show that there was a common intention on the part 
of all the three assailants to inflict such injury as was likely to 

T^use death, we are of opinion that the appellants cannot be 
convicted of the olfence punishable imder section 804 of the

Empeeob
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Indian Penal Code. In  the absence of evidence to show that 
there was a common intention to cause death or such injury as 
was likely to cause death we thiuk that section 34 of the Indian 
Peual Code would not apply. Our view is supported by the 
ruling in QuecTi-E'Diprcss v. DwmoL Bciidyd (1). In  that case 
three persons assailed the deceased and gave ])im a beating in the 
course of which one of the prisoners struck the deceased a blow on 
the head which resulted in his death. A ll three were convicted of 
causing the death of the deceased, and were sentenced to transpor­
tation for life. In appeal the learned Judges, whilst sustaining 
the conviction of the accused who had struck the fatal blowj held 
that in the absence of proof that all the prisoners had a common 
intention to inflict injury likely to cause death, the other accused 
could not be convicted o f  murder. We have now to consider of 
whafc offence the appellants should be convicted. We think that, 
having regard to the fact that lathis were used by all the three 
assailants, and that the proljable result of the use of lathis was at 
least grievous hurt, the common intention of the assailants may be 
deemed to have been to cause grievous hurt. W e are therefore 
of opinion that all of them must be held to be guilty of caus­
ing grievous hurt. W e so far allow the appeal as to set aside the 
conviction under section 304 and the sentence of transportation 
for life, and, convicting the appellants under section 325 o f the 
Indian Penal Code, sentence eacli of them to rigorous imprison­
ment for five years with effect froni the 4 th of October 1900.

1907 
January 16. APPELLATE G lY lL .

%
Before Mr. Justice Sir G-eorge Knox and M r. JtisUoo Iticihari .̂ 

KANHAYA LAL AND o th e r s  (Defendaitts) , v. SAllBAll SIHGII 
(PiAiimi'xi'). *

Act JTo, I I I  o f  1877 ( Indian Megisiralion Aut) , sections 76 anH *1*1 •~-liegistrai’ 
iion~«Suit to compel registration— G-ruimtls o f  such suit,

■Whei-e a Regietrar i-efused to xogistor a doc\iment pi-esontecl to Idra upon 
the grounds that tliore was not sufficient proof tliat tlio docvtmont was oxocutod 
l)y the authority of the alloged cxocutant and that there was undue and unox- 
plaiaed delay in prcHyuOiug the docmnent for registration, it was held that a

® Pirst Appeal No. 65 of 190G from an order of Babu Dava Nath, Subosf- 
dinate Judge of Farrukhnbiul, dated the 12fch of April 1900 

(1) (1896) 1. L. E,, 19 Mad., 483. '


