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1907 that subsequent applications will be regulated by article 179,
S o clause (4) of the second schedule of the Limitation Act, and not

by article 178. Forv these veasons I concur with the judgment
just delivered that the present appeal must ruceeed.

By THE CouRT.—~The appeal is decreed and the decrees of both
the Courts below arc seb aside and these proceedingsare remanded
to the Court of first instance, through the lower appellate Court,
under section 562 of the Code of Civil Procedure with directions
that the Court of first instance readmit them on the file of pend-
ing proceedings and dispose of them according to law. We make
no order as to the costs of this appeal or the costs hitherto.

Appeal decreed and cavse remanded.

o,
Her Ray,
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January 16, _ e

Before Mr. Justice Banerji and Mr. Justios A1 kman.
EMPEROR v. BHOLA SINGH AND ANOTIER. *

Act No. XLV 0f 1860 (Indian Penal Gode), scctions 304 and 325——dasault Iy
three persons armed with lathis—Intention— Culpable homicide~Giricvous
hurt.

Three persons attacked # fourth with lathis, and one of the assajlanta
struck a Dlow which fraciured the skull of the person attacked and caused his
death, but the evidence 1«0t it in doubt which of the thres assailamts struck
that blow,

Held that the offence of which the three assailants were guilty was
gricrous hurt rather than culpable hofhicide mot amounting to murder,
Queen Empress v. Duma Baidya (1) followod. -

THE facts out of which this ease aro:c were as fo]]ow;--«——In
execution of a dectes of the Small Cause Cowt against Dhola
Singh and his son Jauhari, the decree-holder Banke Lal went to
attach their property. Ile was accompanied by the Civil Court
bailiff end his chaprasi, Ganeshi Lal his own servant, one Ram
Chand a neighbour, and others, 'When these persons were seen
approaching, the acensed wntied their cattle and drove them off

to the jungle. One buffalo was ceized, aud Ganeshi T.al and

Ram Chand went in search of the rest of the cattle. Blhela

Singh and Jauhari, and anotler son Khem Sahal who abeconded

® Criminal Appeal No, 1020 ofTﬁOG.
(1) (1896) L L. R., 10 Mad,, 483,
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subsequently, went after them and attacked them with lathis.
Ganeshi Lal received from one of the three a lathi blow on the
"head which fractured his skull and killed him, the witnesses, how-
ever, though they saw the three men hitting Ganeshi Lal with lathis,
were too far off to be able to say which one of them struck him
on the head. Bhola Singh and Jauhari were convicted by the
Sessions Judge of Agra and sentenced to transportalion for life
under section 304 of the Indian Penal Code. They appealed
to the High Court.

Babu J. N. Mukerji, for the appellants.

The Assistant Government Advoeate (Mr. W, K. Porter), for
the Crown.

Baxgrsr and Aixmax, JJ.~This 18 an appeal by Bhola
Singh and his son Jauhari against their convietion under section
304 of the Indian Penal Code and the sentence of transportation
for life passed on each of them. It appears that a Civil Court
Amin went to attach the cattle of the accused in execution of a
decree of a Court of Small Causes. He was accompanied, among
others, by one Ganeshi Lal, a servant of the decree-holder.
‘When the Amin’s party was seen approaching, the accused untied
their eattle and drove them off to the jungle. Omne buffalo was
seized, and Ganeshi Lal and another man, Ram Charan, went in
pursuit of the other caitle, The appellants and Khem Sahai,
another son of Bhola Singh, who has absconded, went after them
and attacked them with lathis, Ganeshi Lal received a blow on
the head which fractured his skull, and also injuries on the right
side of the chest. Asa result of the blow on the head he died
shortly afterwards. These facts are fully proved by the witnes-
ses for the prosecution. None of them, however, is able to say
whose blow caused the fracture of the skull which resulted in
Ganeshi Lal’s death. The question therefore is whether on the
evidence the two appellants can be convicted of causing the
death of Ganeshi Lial. As it has not been proved that the appel«
lants or either of them struck the fatal blow, and as there is
nothing to show that there was a common intention on the part
of all the three assailants to inflict such injury as was likely to
tause death, we are of opinion that the appellants cannot be
convicted of the offence punishable under section 304 of the
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Indian Penal Code. In the absence of evidence to show that
there was a common intention to cause death or sueh injury as
was likely to cause death we think that section 34 of the Indian
Peval Code would not apply. Our view is supported by the
ruling in Quecn-Empress v. Duma Baidye (1). In that case
three persons assailed the deceased and gave him a beating in the
course of which one of the prisoners struck the deceased 2 blow on
the head which resulted in his death. All three were convicted of
causing the death of the deccased, and were sentenced to transpor-
tation for life. In appeal the learned Judges, whilst sustaining
the eonviction of the accused who had struck the fatal blow, held
that in the absence of proof that all the prisoners had a common
intention to inflict injury likely to cause death, the othor aceused
could not be eonvicted of murder, We have now to consider of
what offence the appellants should be convicted. We think-that,”
having regard to the fact that lathis were used Dby all the threc
assailants, and that the probable result of the use of lathis was at
least grievous hwt, the common intention of the assailants may be
deemed to have been to cause grievous hurt, We are therefore
of opinion that all of them must be held to be guilty of caus-
ing grievous hurt. 'We so [ar allow the appeal us fo sef aside the
convietion under section 304 and the sentence of transporiation
forlife, and, convicting the appellants under section 325 of the
Indian Penal Code, sentence each of them to rigorous imprison-
ment for five years with effect fron: the 4th of October 1906,

APPELLATE CIVIL.

Befors Rr.Justice Sir George Kaox and My, Justice ;ﬂi(:haa'dﬁ.
KANHAYA LAL AND orHERS (DEFENDANTS), v, SARDAR SINGIL
(PLAINTIFT), #
det No, ITL of 1877 ( Iudian Begistration Aot ), scetions 76 and T7~—Registras
Lion—=8uit to compel regiséiration—Grounds of such suit,

‘Where a Rogistrar zefused to registor a document ypresenled to him upon
the grounds that there was not sufficient proof that the document was oxocuted
by the authority of the slleged cxeeutant and that {here was undue and unox~
plained dolay in presenting the document for registration, it was Aeld that a

. ®First Appeal No, 65 of 1906 from an order of Babu Duga Nath, Subos«
dinate Judge of Farrukhsbud, dvtod the 12th of April 2906, °©
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