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APPELLATE CIVIL.

Before Mr. Justice 8ir George Enox and My, Justice Bickarde,
SRI RAM AxD oTEERS (DEOREE-IOLDERS) v. HET RAM A¥D ormres (Jubg.
AMENT-DEBTORE). ¥
Act No, XV of 1877 (Indien Limitation Aet), scetion 7 ; schedule IT, artis
cles 178 and 179—Erecution of deerce— Limitation—Ilinority.
On the 11th of May 1886 a decvee under seckion 88 of the Transfer of
Property Act, 1882, was pissed in favour of oue § L. In June 1838 § 7 died
leaving him surviving three sons, all minors. On the 30th of April 1889
these three sons, still minors, made an application for an order absolute
under section 89 of the Act. Nothing further was done towards execution of
the decree until the Ist of October 1904 when the three sons, one being still
3 minor, again applied for an order sbsolute for the sale of the mortgaged
property. Held that the application of the Ist October 1904 was not barred
by limitation. Zemir Hasan v. Suadar (1) followed. Bhaegat Bikari Lal
“proRam Nath (2) and Baldeo v. T6n Heidar (3) referred to by Richards, J.
= T this case one Sukh Lal, on the 11th of May 1886, obtained
a decree under section 88 of the Transfer of Property Act, 1882,
against Het Ram and others. Sukh Lal the decree-holder died
in June 1888 lsaving him surviving three sons, who were at the
time of their fatber’s death all minors. On the 30th of April
1889 the gons, who were still all minors, made an application for
execution of the decrce obtained by their father, which in subse-
quent proceedings was taken o be (as stated in the judgment of
Knox, J.) an application for an order absolute for sale. TFrom
that date no further proceedings were taken until the 1st of Octo-
‘ber 1904, when snother application was made for an order abso-
lute. At this date one at least of the three applicants was a
minor. The Court of first instanee (Munsif of Moradabad) held
that the application of the Ist of October 1904 was barred by
limitation and dismissed it, and the decree-holders’ appeal from
this order was likewise dismissed by the District Judge. The
decree-holders therenpon appealed to the High Court.
Dr. Tej Bahadur Saprw and Pandit Brij Narain Guriy, for

the appellants.

* Second Appeal No. G684 of 1906 from o decree of W. F. Kirton, Esq,,

Additional Distriet Judge of Moradabad, dated ibe 27th of April 1906, con-

. firming a decres of Babu Bans Gopsl, Munsif of Morad bad, dated the 6th of
May 1506,

(1) (1899) L L. R., 22 AlL, 189, (2) (1903) 1. L. R., 27 AlL,, 704,
(3) (1905) L L. R, 27 All, G25. :
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Babu Jogindro Nath Chaudhri (for whom Babu Sarat
Chandra Chaudhri), for the respondents.

Kwnox, J.—This second appeal arises out of a decree granted
under cection 88 of tlie Transfer of Property Act, in favour of
Sukh Lal, father of the present appellants, as against the judgment-
debtors, who are respondents. The decree was given on the 11th
of May 1886, Some time in June 1888 Sukh Lal died, leaving
him surviving the three appellants, who were all minors at
that time. On the 30th of April 1889 these three sons, still
minors, made an application for execution. The file connected
with these proceedings has been destroyed, but the parties and
the Counrt have procecded upon the assumption that it was an
application for an order absolute, and it is difficult to see that it
could tave Leen for anything else. Since that date up to the 1st
of October 1904 no further pluceedmgs appear to have heen mke-4
by the decee-holders, Doth the Courts below held that article
178 of the eecond sehiedule of the Indian Limitation Act governed
the present application, and further 11 at as time bad begun to run
in the life-time of Sukh Laul, the application ontof wlich this appeal
has avisen was time barred. In appesl before us it is contended
that even as-uming that time had began torun during the lifetime
of the appellant’s father, the steps taken in 1889 saved the decree
from beccming time barred. Qur attention was called to the Tull
Bench ruling in Zumir Hasan v. Sundar (1) in support of this
plea. The learned vakil for the respondent addressed a very able
argument to us in which he tried to distinguish the prosent caw®
from the Full Beunch ruling just quoted. He pointed out that the
right to apply accrued on the 11th of November 1886, and time
began to ran within three years as preseribed by article 178 of the
Limitation Act. It is true, he argued, that the sons of Sukh T.al
did apply for an order absolute, but after that they took no further
steps. Article 178 was the article which governed limitation for
an order absolute, and as time had begun to run against Sukh Lal,
subsequent dizability of minority would be no stop. It would
appear to me that the applieation made on the 80thof April 1889
being, as this Conrt has frequently leld, a rtep in aid of exccution,
time began lo run, if I may use the expression,  anew”

(3) (1899) L L. R, 22 All, 199,
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from that date. At that date all the preseut appellants, who were
then minors, were entitled to make the present application. The
youngest Ram Ratan is still 2 minor and ean sue up to a period
within shree years siter his disability has ceased. Thai time has
not yet srrived.
BicuARDS, J.~In my judgment this appealis coucluded by
the decision of the Tull Bench in the case of Zamir Hasan v.
Sundar. In that case a decree had been made in favour of two
decree-holders. The decree was for sale upon a mortgage, which
was subsequently made absolute, and then one of the decree-holders
died. An application for execution was made by the widow of
one of the deceased decree-holders, and the Full Bench held that
this application saved limitation and enabled the minor children
of the deceased decree-holders to take advantage of section 7 of
‘":?'Limitation Act after they altained majority. Inthe preseut
~gase the decree was made in favour of Sukh Lal, What must be
taken as an application to make the decree absolute was made in
1889 by the sons of Sukh Lal, and this application was within time,
It secms to me thab the present ecase is on all fours with the
decision of the F'ull Bench. It is said that thereis come apparent
conflict between the Full Bench decision and the decision of this
Court to which T myself was a party, namely Bhagat Bihari Lab
v. Ram Nath (1). In that case a deeree having been made in
favour of one Baijnath, the decree was made absolute on the 21st
of March 1896. On Decembér 11th, 1897, Baijnath died leaving
“the respondent Ram Nath, a minor, as his Lieir, The Court held
that as time had begun to run in the lifetime of Baijnath, the
regpondent could not take advantage of section 7 of the Limitation
Act, It is only necessary to point out that in that case there was
not, as there is in the present case, and as there was in the Full
Bench case, an application within time. This application, as has
been already pointed out in the judgment of my learned brother,
is an application which is a step in aid of execution, It was
decided in the case of Baldeo v. Ibn Haidar (2) that although
the first application to make absolute an order for sale under
section 89 of the Transfer of Property Act is regulated by article
178, that application is nevertheless a step in aid of execution, and

(1) (1905) I L, R,, 27 AlL, 704,  (2) (1899) L L, R,, 27 AlL, 625,
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1907 that subsequent applications will be regulated by article 179,
S o clause (4) of the second schedule of the Limitation Act, and not

by article 178. Forv these veasons I concur with the judgment
just delivered that the present appeal must ruceeed.

By THE CouRT.—~The appeal is decreed and the decrees of both
the Courts below arc seb aside and these proceedingsare remanded
to the Court of first instance, through the lower appellate Court,
under section 562 of the Code of Civil Procedure with directions
that the Court of first instance readmit them on the file of pend-
ing proceedings and dispose of them according to law. We make
no order as to the costs of this appeal or the costs hitherto.

Appeal decreed and cavse remanded.
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1907 APPELLATE CRIMINAL.

January 16, _ e

Before Mr. Justice Banerji and Mr. Justios A1 kman.
EMPEROR v. BHOLA SINGH AND ANOTIER. *

Act No. XLV 0f 1860 (Indian Penal Gode), scctions 304 and 325——dasault Iy
three persons armed with lathis—Intention— Culpable homicide~Giricvous
hurt.

Three persons attacked # fourth with lathis, and one of the assajlanta
struck a Dlow which fraciured the skull of the person attacked and caused his
death, but the evidence 1«0t it in doubt which of the thres assailamts struck
that blow,

Held that the offence of which the three assailants were guilty was
gricrous hurt rather than culpable hofhicide mot amounting to murder,
Queen Empress v. Duma Baidya (1) followod. -

THE facts out of which this ease aro:c were as fo]]ow;--«——In
execution of a dectes of the Small Cause Cowt against Dhola
Singh and his son Jauhari, the decree-holder Banke Lal went to
attach their property. Ile was accompanied by the Civil Court
bailiff end his chaprasi, Ganeshi Lal his own servant, one Ram
Chand a neighbour, and others, 'When these persons were seen
approaching, the acensed wntied their cattle and drove them off

to the jungle. One buffalo was ceized, aud Ganeshi T.al and

Ram Chand went in search of the rest of the cattle. Blhela

Singh and Jauhari, and anotler son Khem Sahal who abeconded

® Criminal Appeal No, 1020 ofTﬁOG.
(1) (1896) L L. R., 10 Mad,, 483,



