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. Before Sir John Stanley, Kuight, Chief Justice, and Mr. Justics Sir Williom

Burlilt. ©
MUNSHI axp oTuees (DuriNDANTS) o, DAULAT AND ORHERS
(PraINTIFTS). ¥

dct No. IV of 1882 (Lransfor of Property Act), scction 60—Morigage—

Redemption—E[Fect of purchase by mortgagses of part of the morigaged

property.

When the integrity of a mortgage has been broken up upon the pnrchase
by the mortgagees of the equiby of redemption in a portion of the morigaged
property, theright of redemptbion of each of the several mortgagors is confined
+o his own interest in the mortgaged property; he cannot redeem the remaine
der of the mortgaged proporty sgainst the wishes of the mortgagees., Nawabd
Azimut AL Khan v. Jowakir Sing (1), Kuray Mol v. Puren Mol (2) snd
A irish Chunder Dey v, Juramoni De (3) followed.

THIs was a suit brought by nine persons alleging themselves
to be the heirs of the original mortgagors to redeem a usufruc-
tuary morbgage. The Court of first instance (Additional Munsjt
of Ghaziabad) found the interests of the mortgagors in the pro-
perty mortgaged were separate, and also that the plaintiff Daulab
wus the only one of the plaintiffs who was in fact entitled to
redeem as heir to one of the original mortgagees. That Court
accordingly gave Daulat a decree for redemption of his shave.
The plaintiffs appealed. The lower appellate Court (Subordinate
Judge of Mecrut) found that Ghe original mortgagces, Jwala Nath
and Debi Singi, had sub-mwortgaged their righbs under the mort-
gage in suit, and that some of these sub-mortgagees had acquired
by purchase portions of the mortgagul property. This cireum-
stance, however, lad not, according to the Suboudinate Judge,
the eftect of destroying the integrity of tho mortgage. In the
result the lower appellate Court gave Duulat a decree for redemp-
tion of the whole of the mortgaged property. The defondanis
appealed o the High Cowrt.

Munshi Golul Prasad, for the appellants,

Mz R, K. Sorabji, Babu Durge Charan Bunergi, Babu
Gordhait Lul dgarwale snd Babu Lukshivi Novaiu, for the
respondents,

. *iseeond Appeal Mo, 1078 of 1905, frow a doeree of My, 1L David, Subor-
dingte Jydp;e_ of bleerat, duted tls 27th of May 1905, reversing nu(fucr‘::t,;lgf
Pandiv Snraj Navain Majjo, Additioun] Munsit 0f Ghagiabad, dated the 30th of »
November 1903. ’
(1) (1870) 13 Moo, L, A, 4ud, (2) (1879) L L, It 2 All, 665
(@) (1000) 5 ¢, W, I, 83, e



23

VOL. XXIX.] ALLAHABAD SERIES, 263

StavLEY,0.Jd., and Burkirr, J—The question raised in this

appeal appears to us to be concluded by authority. It is this—
whether, when the integrity of a mortgage has been broken up
upon the purchase by the mortgagees of the equity of redemption
in & portion of the mortgaged property, one of several mortgagors
is entitled to redeem the remainder of the mortgeged property
against the wish of the mortgagees, or is his right of redemption
confined to his share of the property 2 In the case of Ngwab
Azimut Ali Khan v, Jowwhir Sing (1) their Lordships of the Privy
Council held that co-mortgagors, who were entitled to a portion
of mortgaged property, could not redeem against the will of the
mortgagee any portion of the mortgaged property save their
own village. They held that the mortgagors could not acquire
the intere-b of the mortgagee in other parts of the mortgaged
property against the will of the mortgagee. They say in the
course of their judgment that «“ the appellant (i.c., the mortgages),

if desirous of retaining possession of these villages as mortgagee
is entitled to do so against the plaintiffs, wh ose right in that ease
is limited to the redemption and recovery of their village of Hus-
seinpur upon paymens of so much of the sum deposited in Court
as represents the portion of the mortgage-debt chargeable on that
village.” In this Court in the case of Kurey Mal v. Puwran
Mal (2), Spankie and Oldfield, JJ., adopted the same view and
quoted the authority of the cage to which we have referred. In
that case it was held that where all the proprietors of an estate
rFcﬁned in mortgaging it, and the mortgagee subsequently pur-
chased the share of one of the mortgagors, and one of the mortga-
gors sued to redeem his own share and also the share of another

of the mortgagors, he could only redeem his own share. To the

same effect is the decision of Rampini and Sale, JJ., in the case
of Girish Uhunder Dey v. Juramoni D¢ (3). In view of these
decisions we must allow the appeal; but before we can finally
determine it, we must have findings of the lower appellate Court
upon certain issues, These are as follows ;—

(1) Whab portion of she morigaged property has l)eén pur-

chased by the defendants, or any of them, and how

(L) (1870) 13 Moo, I. A, 404, (2) (1879) L L 1., 2 AlL,, 665,
(8) (1900) 6 ¢, W. N,, 83.
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much of it still remains subject to the mortgage of
the 10th of July 1843 in the pleadings mentioned?

(2) What porti-n or share of the mortgaged property belongs
to the plaintiffs and what proportion of the mortgage-debt
is chargeable against that portion or share, regard Dbeing
had to the provisions of section 82 of the Transfer of
Property Act?

We remand these issues to the lower appellate Court under
the provisions of section 566 of the Code of Civil Procedure, and
dirvect the Court to take such additional evidence as may be
requisite. On relurn of the findings the parties will have the

usual ten days for filing objections.
Tsayes remitied.

Before Sir Juhn Stanley, Knight, Chief Justics, and Mr. Justice Sir William
Burkitt,
RAM KISHAN SHASTARI (Prarsrirr) v. KASHI BAI (DErsspisr).®
dct No, XV of 1877 (Indian Limitation Act), section 12—Limitation—
«“ Time roquisito for obtaiuing « copy.”’

The words *the time requisite for obtaining a copy * in the sceond and
third paragraphs of section 12 of the Indian TLimitation Act, 1877, ave not
confined %o cases whore the person appealing has in person or by a properly
authorized agent applied for a copy of a judgmont or decree, Ramamurthi
Aigar v, Subramania Aiyar (1) dissented from,

THis was an appeal under section 10 of the Letters Patent of
the Cour$ from a judgment of Knox, J. The facts of the case
are seb forth in that judgment, which was as follows +—

Kx~ox, J.--The sole question which has to be consider.
this second appeal is whether the words used in cection 12 of tu
Limitation Act No, XV of 1877, namcly, ¢ the time requisite
for obtaining a copy of the judgment on which the decreo
appealed against is founded ” and the similar words in the pre-
ceding paragraph, namely, ¢ the time requisite for obtaining a
copy of the decree appealed against,” refer only to cases in
which the person appealing has in person or by a properly
aushorized agent applied for the copy of the julgment or decree.
The date of the decree iy the 80th June 1904, The defendant

® Appesl No, 50 of 1906 under seotion 10 of the Lobters Patent,
(1) (L902) 12 Med,, L. J., 385, . .



