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----------------- - MUNSHl AND OXUBIiS (UjiJi’MNDANTS) V, DAULAT AND OXHEBS

(P lA IN T ir3 ?s ).*

Act Fo. I V  of ISS2 (Transfer o f  Proper tt/ AotJ^ section QO~Mortjage~
Eedemption —Dffeci of purchase hy mortgagees of part of the inortgagod
property.
WliBn the integrity of a movtgago has boon broken up upon tlio purchaso 

by the mortgagees of thu equity of redumption in a portion of the mortgaged 
property, the right of rudomptiou of each of the several mortgagors is confined 
to his own intorcst in the mortgaged property;ho cannot redeem the reiuiiin* 
sler of the mortgaged property ugainst the wishes of the mortgagees. Nawah 
Aaiymt AU Khan v. Jowakir Sing (1), Ktiray Mai v. .Varan Mai (2) and 
f! Irish Chunier Dey v. Juramoni Do (3) followed.

T h is  was a suit brought; by nine persons alleging themselves 
to be the heirs of the original mortgagors to redeem a usufruc­
tuary mortgage. The Court of firtst instance (Additional Miiusji 
of Ghaziabad) found the interests o f  the inorfcgagors in the pro­
perty mortgaged were separate, and also that the plaintiff Daiilat 
wus the only one of the plaiatilfd who was in facfc entitled to 
redeem as heir to one of the original mortgagees, l ’'Jiat Court 
accordingly gave Daulat a decree for redemption of liis share. 
The plaiatiifs appealed. The lower appellate Court ((Subordinate 
Judge of MeerutJ found that the original mortgagees; Jwula Nath 
and Debi Siugh, had sub-mortgagetl thoir rigliLs under t’ le mort­
gage in suit̂  and that some of tliose sub-mortgagees had acquired 
by purchase portions of the mortgagtiil property. This circum~ 
stance, however  ̂ had not;, according to the Subordinate Judg-e., 
the ettect of destroying the integrity of the mortgage. In  the 
result the lower appellate Court gave Duulat a decree for redemp­
tion of the whole of the mortgaged property. The defendants 
appealed to the High Court,
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Appeal Ko. 1U7B of I'JUS, from a docrcic of Mr, U, David, Suljur- 
dmatf Judffe of M'jiirut,, d=ited the 37th of May It)05, rcvoniiug a docrec of 
i ’andil Snnij Naraiis Majjii, Addiliouul Munsif of Ghaaiabad, dated tho 30th of 
JSTovuiiiber 1UU3-

(1) (1870J U  Moo. L A., (2) (18TU) I. L. II,. 2 All,. StiS.
(3) (1900) 5 C. W. IT., 83. ’



VOL. XXIX.] ALLAHABAD SERIES. 263

Stam'LBY;O.J., and B u e k itT; J.— The q^uestion raised in this' ĵ Qg
appeal appears to us to be concluded b j  authority. It is this— 
whether, whea the integrity o f a mortgage has been broken up 
upon the purchase by the mortgagees of the equity of redemption 
in a portion o f the mortgaged property, one o f several mortgagors 
is entitled to redeem the remainder of the mortgaged property 
against the wish of the mortgagees, or is his right o f redemption 
confined to his share of the property ? l a  the case o f Ifavoah 

A ll Khan v. Jowahir S ing(l) their Lordships of the Privy 
Council held that co-mortgagors, who were entitled to a portion 
of mortgaged property, could not redeem against the will of the 
mortgagee any portion of the mortgaged property save their 
own village. They held that the mortgagors could not acquire 
the intere't of the mortgagee in other parts of the mortgaged 
property against the will of the mortgagee. They say in the 
course of their jadgtuenfc that ‘^the appellant [i.e., the mortgagee), 
if desirous of retaiuing possession of these villages as mortgagee 
is entitled to do so against) the plaintiffsj wh ose right in that ease 
is limited to the redemption and recovery of tlieir village of Hus- 
seinpur upon payment of so much of the sum deposited in Court 
as represents the portion of the mortgage-debt chargeable on that 
village.”  In  this Court iu the case of K w w y Mai v. F w ran  
M ai (2), Spankie and Oldfield, JJ., adopted the same view and 
quoted the authority of the case to which we have referred. In  
that case it was held that where all the proprietors of an estate
joined in mortgaging it, and the mortgagee subsequently pur­
chased the share of one of the mortgagors^ and one of the mortga­
gors fcued to redeem his own share and also the share of another 
of the mortgagors, he could only redeem his own share. To the 
same efiect is the decision of Rampini and Sale, JJ., ia the, case 
of QirisJi (Jhunder Dey v. Juram oni De (3). In  view of these 
decisions we must allow the appeal; hut before we can finally 
determine it, we mû -.t have findings of the lower appellate Court 
upon certain issues. These are as follows:—■

(1) What portion of the mortgaged property has been pur­
chased by the defendants, or any of them, and how

(1) (1870) 13 Moo. I. A., 404. (2) (187S)) L h. B., 3 All., 666.
(3) (1900) 6 a, W. N,, 83,
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1906 much of it still remains subject to tlie mortgage of 
the 10th of July 1843 in the pleadings mentioned?

(2) What poi'ti' n or share of the mortgaged property belongs 
to the plaintiffs and what proportion of the mortgage-debt 
is chargeable against that portion or share, regard being 
had to the provisions of section 82 of the Transfer of 
Property Act?

We remand these issues to the lower appellate Court itndor 
the provisions of section 666 o f the Code of Civil Procedure, and 
direct the Court to take such additional evidence as may be 
requisite. On return of the findings the parties will have the 
usual ten days for filing objections.

Issues remitted.

1907 Before Sir Juhi Stanley, Knight  ̂ Chief Jtistioe, and Mr, fmtive Sir WUUam
3. Bwhitt,

JBAM K im A N  SHASTAEI (PiAiktipp) t>. KASHI BAI (Dbibkdabt).* 
Act Ho, X V  of 1877 (Indian Limitation Act), section 12—Limitation—

“  Time roq̂ nisito for oUaining a copyP 
The words * the time requisite £or obtaining a cogj' ’ in tho Bocond and 

third, paragraphs of section 12 of the Indian Limitation Act, 1877, avo not 
confiaed to cases whore the person appealing baa in person or by a properly 
authorized agent applied for a copy of a judgment or docrce. Mamatnurtlii 
Aiyar V. Suiramania Aiyar (1) dissented from.

This was an appeal under section 10 of the Letters Patent of 
the Court from a judgment of Knox, J. The facts of the case 
are set forth in that judgment, which was as follows i—•

K nox, J.—The sole question which has to be considcrL 
this second appeal is whether the words used in section 12 of tiiw 
Limitation Act No, X Y  of 1877, namolyj ‘ the time requisite 
for obtMning a copy of the judgment on which the dcoroo 
appealed against is founded ’ and the similar words in the pre­
ceding paragraph; namely,  ̂the time requiaite for obtaining a 
copy of the decree appealed against,  ̂ refer o n ly  to oases in 
which the person appealing has in person or by a properly 
authorized agent applied for the copy of the judgment or decree. 
The date o f tho decree ia the 80th Juno 1904. Tho defendant

•̂ Appeal No. 50 of 1906 under Bootioa 10 of the Lofctci’B Pafccot,
(1) (iy02) laMfid., h .J„  385,


