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1906 appellate Court and remand the appeal to that Court with direc
tions tliat it be re-admitted on the file of pending appeals in its 
original number and be disposed o f on the merits. In  all other 
respects the appeal is dismissed. We think that under the 
circumstances the respondent is entitled to half the costs of this 
appeal, and we so direct. W e say nothing as to the costs of the 
plaintiff appellant.

Decree modified.
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PIREHU NAEAIN STNGH (Deoeee-hoiiDBB,) v . BALDEO MISRA

(JtTD &MEHT-1>EB1’0 B ). *

Aot No, I F  0/  1882 (Transfer of 3?rope)'Uf AvtJ, seoHon 90— Mortgaqe-^- 
Mortgaged fro^^ert^ totally inoapahle o f  hying sold—iJeoroe under seotion 
90 not oUainablo,
WUere property mortgaged was property wliicli tlio mortgagee coiilcj^by 

jio possibility briag to sale ia execution o£ a dccroe under liia mortgago*'^ 
was held that no decree over under section 90 of tlie Transfer of Property Act, 
1882, could be granted. Kedar Nath v. OJtandu Mai (1) distinguished.

T h is  was an application, by a mortgagee for a decree over 
under section 90 of the Transfer of Property Act-, 1882, based 
upon, the ground that inasmuch as the property mortgaged had 
been, found not to belong to the mortgagor at all, the mortgagee 
was entitled to the remedy sought  ̂ The Court of first instance 
(Mimsif of Benares) dii^missed the application, and this order was 
affirmed by the District Judge on rappeal. The docree-holder 
appealed to the High Court, which remitted an issue as to the. 
interest possessed at the time of the mortgage and at the 
of the ui>plication under section 90 by the mortgagor in the mort
gaged property. The finding returned was that the mortgagor had 
110 rights in the I;olcling mortgaged at either time,

The Hon’hle Pandit Sundar Lai and Munslii Gfokul l^rasad^ 
for the appellant.

The respondent was not represented.
K nox, J.— The finding to the issue sent down is to the effect 

that the property mortgaged is an occupancy holding of which the

^SecondAppeulNo.SQOof 1905,1'rouia decroc of O. A. yatosstm, Kaq, 
District Judge of Benurea, dated tlic l3tli of January 1905, oonflrminB a 
decree of Babu Hira. Lai Sinha, Xvlimsif oE Benares, dated tljo 1st of Octobey 
1904,

(1) (1903) I. L. R„ S6jAil, 2C.



mortgagor was not the tenant at tiie date of the lasb settlemeDt, 1906

nor is at the fre-enb day. The result is that the appellant finds piaaHtr
himself with the property mortgaged to him  ̂ whieh  ̂ so far as he Kahain

is concerned; is non-existent and whieli he certainly cannot ».
bring to sale. The learned vakil who appears for the appellant m̂isbT
cannot refer me to any ruling which goes so far as to eay that an 
Order may be granted under section 90 of the Transfer of Property 
Act, where no property has been put to sale because from no 
fault of the mortgagee the property mortgaged to him cannot be 
brought to sale. The remedy given by section 90 is an extraor
dinary remedy and must, therefore^ be applied wifch great oare and 
jealousy. In  the present case it does seem a hardship that the 
mortgagee is deprived of his security from no fault of his own̂ , 
and is now barred from enforcing a personal remedy in the 

"ordinary way. The learned vakil asks me to apply the principle 
laid down by Aikman, J., in Kedar Nath v. Ohandu Mai (1) 
where, at page 27, the learned Judge remarks as follows :— “  In  
the present case the respondent brought to sale the whole of the 
mortgaged property which he could sell, and has thus exhausted his 
rights under the order absolute,’  ̂ and further on adds It ap
pears to me that on this state of facts ifc would be in the highest 
degree inequitable to refuse him a decree by which alone he can 
recover from his judgment-debtors the unpaid balance of money 
which they owe him.”  But the procedure adopted by the decree- 
holder in that case was one which could be brought into harmony 
with sections 88, 89 and 90 of the Transfer of Property Act. In 
the present ca&e it is not so. It seems to me I  have no alter
native but to dismiss the appeal, but without costs, as no one 
appears for the respondent.

Appeal dismissed,
(1) (1003) I. L. XI., 26 All, 25.
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