1907

Lan
BAHADUR

/N
Kawgaiva
Lar.

1906
November 30.

s

256 THE INDIAN LAW REPORTS, [vor. XxxIX,

will constitute my estate on my death and which are my self-
acquired properties.”

In the view which their Lordships take of this case, there were
no properties of Durga Prasad at the time of his death which,
aacording to Hindu law, could be classified as self-acquired, and
the will is therefore inoperative to defeat the claim of the younger
song 0 a share in the family estale. Théy will therefore humbly
advise His Majesly that the appeal ought to be allowed and the
judgment of the High Court reversed with costs, and that the
decree of the Subordinate Judge of Bareilly, dated 30th March
1898, ought to be confirmed. 'Ihe respondent must pay the costs

of this appeal.
Appeal allowed.

Solicitors for the appellants :—Z. 0. Summerhays & Son.
Solicitors for the respondent :—Burrow, Rogers & Nevill.
J. V. W

APPELLATE CIVIL,
Before Sir Jolhn Stanley, Knights Chinf Justice, and Mr. Justice Sir Williom
Burkiitt,
PREONATH MUKERJT (PrAINtiry) o. BISHNATH PRASAD (DRFENDANT) X
Civil Procedure Code, section 43—=8us™> VY~ F» foes fur medical ablendance

—Faos parily secursd by a promy provivte—Sepurate swits upon the

promissory note and for the unsscurew balance—-Latter suit burred,

A4, adoctor, agreed with B o accompony B (0 Hurdwar as his medical
attendant on a £se of Rs. 100 a day, Aftor seven duys B gave 4 a promissory
note for Rs, 700, representing seven days' fees, B, who was a vakil, u’iﬂo
promised to ussist A professionally in cortain litigation. B, howover, died
before he could £uldil his agreemont 6o render professional services, 4 sued
B’s son upon the promissory noto first, and subsequently in a separate suit for
the bulanece of hisfees for attendance at Hurdwar under the alleged agreement

<and for fees for Iater attendunce st Bonares, Held thut the second suit was
barred by the provisions of seetion 48 of the Code of Civil Procsdure so far as
the fees for attendancy at Murdwar were concerned, though not in respeet of
the other fees cluimed,
IN this case the plaintiff had hecn the medical attendant of
the father of the defendunt. The plaintiff alleged that in June

# Becond Appesl No. 505 of 1906, from » decres of (. A, Paterson, B
Distriet Judgs o Bunares, dited the Gub of Juus 1903, conflrming a deéreeﬂ%i
Babu Hirs Lial Sinhu, Munsif of Benares, dubed the Lath of Iobrusry 1905.
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1908, when his paticnt Raghunath Prasad was seriously ill, he
-accompanied him to Hard war as medical attendant on the express
agreement that he would receive as remuncration Rs. 100 per
diem. The plaintiff says that he treated Raghunath Prasad at
Hardwar for 13 days, and, therefore, according to the contract,
In respect of this attendance he was entitled to s sum of
Rs. 1,300. He alleges that on the 13th of July 1608, Raghtinath
Prasad executed a promissory note in his favour for Re. 700 in
respect of the fees for seven days and undertook to act as his
pleader in certain legal proceedings instituted by the plaintiff in
lieu of the fees, amounting to Rs. 600, for the remaining six days.
Raghunath Prasad died on the 26th of October 1903, and so was
unable to render any legal assistanee to the plaintiff in the suit
_in question. After the death of Rachunath Prasad, the plaintiff
instituted a suit against his son Bishnath Prasad, the present
defendant, to recover the amount due on the promissory note
abovementioned. The present suit was Lrought to recover fees
for the remaining six days at Hardwar, as well as for subsequent
attendance at Benares from the 21st October 1903 to the 26th
October 1903. The Court of first instance (Munsif of Benares)
gave the plaintiff a decree in one suit for Rs. 700 on the promis-
sory note, but dismissed the other suit on the merits. On appeal
the District Judge confirmed the Mnnsif’s decree in the second
(the present) suit holding that sections 43 and 45 of the Code of
Civil Procedure Larred the claim. The plaintiff appealed to the
“High Court.
Dr. Satish Chandra Banerji, for the appellant.
Mr. W. Wallach and Babu Satye Narain, for the respondent,
Staxcey, C.J., and Burkrrt, J.—This appeal arises out of a
guit which was instituted by the plaintiff to recover fees alleged
to be due to him by the defendant in respeet of the medical treat-
ment of the late Babu Raghunath Prasad, the father of the defen-
dant, and also fees for the treatment of the defendant. The Courts
below have dismissed the suit on the ground bthat an earlier suit
was instituted, which is said to have been in respect of the same
_cause of action. That was a suit for Rs. 700 for fees for seven
days out of thirteen days in whieh the plaintiff attended at Har-
dwar upon Raghunath Prasad. The lower appellate Court held

1908

PREONATH
Moxern
.
BisavaTH
Prasan.



" PREOFATY
MURERJSI
v.
BiguwaTn
’rASAD,

258 THE INDIAN LAW REPORTS, [vor. xxIX.

that the claim now put forward, which is in respect of fees for the
remaining six days of the tlirteen and for fees of later atten-
dances, ouglit to have Leen put forward in the former suit, and
uot having leen put furward in that suit, it is barred by the pro-
visions of seetion 43 of the Code of Civil Procedure, That section
provides tlat every suit shall include the wlole claim which the
plaintiff is entitled to make in respect of the cause of action. The
facts as alleged by the plaintiff are, that in the month of June
1903, when Raghunath Prasad was seriously ill, Le accompunied
him to Hardwar as medical attendant on the express agreeincnt
that he would receive as remuncration Rs. 100 per diem. The
plaintiff says tl:at he treated Raghunath Prasad at Hardwar for
thirteen days, and therefore, according to the contraet, in respect
of this attendance he was entitled to a sum of Rs. 1.300.
He alleges that on the 13th of July 1903, Raghunath T a-ad
executed a promissory notein his favour for Rs. 700 in respect of
the fees for seven days and undertook to act as his pleader
in certain legal proceedings instituted by the plaintiffin lien
of the fees amounting to Rs., 600 for the remaining six days.
Raghunath Prasad died on the 26th of October 1903, and so
was unable to render any legal assistance to the plaintiff in the
suit in question, The plaintiff now claims in the present suit
the recovery of the Rs. 600 remaining unpaid, as also fees in respect
of subsequent attendance at Benares upon Raghunath Prasad and
the defendant from the 21st of Cctober 1908 to the 26t% of
October 1903, The lower appellate Court has, as we have said; -
held that suit is barred by the provisions of ~ection 43,

As regards the claim in respect of the Rs. 600 which is alleged
to be payable under the agreement cntered into for the treatiuent
of Raghuuath Prasad at Hardwar, we think the lower appeilate
Court was right.  The cause of action which is set up in this case,
8o far as regards the attendances at Hardwar, is the same cause
of action as gave rise to the emlier suit. The cause of action was
in reality the breach of the agreement alleged in the second
paragraph of the plaint to pay a fee of Ra. 100 per day for the
attendance of the plaintiff on Raghunath Prasad at Hardwar, It
is true that Raghunath Prasad executed a promissory note to seouré
the payment of Rs. 700 on account of fees for seven days, but the
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fact that this security was given does not take the ease out of
section 43 because of the proviso to that zection, whieh is in the
following terms :—¢ For the purpo-es of this section an obligation
and a collateral security for its performance shall he deemed o
constitute but one cause of action.” The contention, therefore,
that tL.e cause of action on the promissory noteis one canze of action,
and the cause of action for the recovery of the halanee of Rs. 600
forms another cause of action, is not well founded. The cause of
action is in reality, a8 we have said, the breach of the agreement
to pay Rs. 100 per diem for attendance at Hardwar. When then
the plaintiff instituted his suit for the recovery of the amount of
the promissory note he ought in our judgment, to have included
in his elaim a claim for the balanceof Rs.600. Owing to the death
of Raghunath Prasad the agreement which he had entered into ta
appear as a pleader for the plaintiff in satisfaction of portion of
the claim, hecame incapable of being fulfilled, and this oceurred
befere the institution of the plantift’s first suit. At that time the
plaintiff was in a position to fall back upon the provisionsof the
agreement as it originally stood. We therefore think that as
regards this portion of the claim the appeal must fail.

Tle claim, however, includes a claim for fees for attendance
at Benares in the month of October 1903. This attendance was
not provided for in the agreement which is set forth in paragraph
2 of the plaint. The samne con:iderations, therefore, do not apply
to it. It really is a claim for reasonable remuneration for services
rendered by the plaintiff to Raghunath Prasad and his family
and does not come witkin the purview of the earlier agreement.
In respect of this matter it would appear that a separate cause of
action arose. This indeed the learned counsel for the defendant
respondent admits. '

We therefore must allow the appeal as regards this portion of
tke claim for medical attendance at Benares fiom the 21st of
October to the 26th of October 1903, This portion of the claim
the learned District Judge hasnot considered. He kas peremptori-
ly disposed of it as being obnoxious to the provisions of section 43.
“We think that that section does not preclude the plaintiff from
pressing this portion of his claim. We, therefore, so far as this
portion of the claim is concerned, set aside the decree of the lower
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appellate Court and remand the appeal to that Court with direc-
tions that it be re-andmitted on the file of pending appeals in its
original number and be disposed of on the merits. In all other
respects the appeal is dismissed. We think thai under the
cireumstsnces the respondent is entitled to half the costs of this
appeal, and we so direct. 'We say nothing as to the costs of the
plaintiff appellant.

’ Decree modafied.

Bajfora M. Justico Sir Gaorgs Kuox.
PIRBHU NARAIN SINGH (DrorEr-nonpER) v. BALDEO MISRA
(JUDGMENT-DEBTOR). ¥
Aot No. IV of 1882 (Trensfor of Property Aet), seelion 90—Mortgagem

Moriguged property tolally incapable of baing sold— Decree under section

90 not obtatnable, o

Where property mortgaged was property which the mortgagee could by
no possibility bring to sale in cxecution of & decree under his wortgago, ¥
was held that no decree over under section 90 of the Transfer of Property Act,
1882, could be granted. Kedar Noilh v. Chandus Mol (1) distinguished,

Tuis was an application by a mortgagee for a decree over
under section 90 of the Transfer of Property Aect, 1882, based
upon the ground that inasmuch as the property mortgaged had
been found not to belong to the mortgagor at all, the mortgagee
was entitled to the remedy scught. The Court of first instance
(Munsif of Benares) di-missed the application, and this order was
affirmed by the District Judge on -appeal. The deeree-holder
appealed to the High Court, which remitted an issue as to . the
intevest possessed at the time of the mortgage and ab the tifne
of the application under section 90 by the mortgagor in the mort-
gagod property. The finding returned was that the mortgagor had
no rights in the Lolding mortgaged at either time,

The Hon’ble Pandit Sundur Lal and Munsli Gokul Prasad,
for the appellant.

The respondent was not represented, :

Krox, J.—The finding to the issue sent dowa is to the effect
bhtft; the property mortgaged is an occupancy holding of which the

# Socond A ppeal No. 290 of 1905, {rom u;‘decrce of ¢ A. Pator 4
Distriet Judge of Isennres, dated the 13th of Junuury' 1905 l\‘(}fc‘:;x;‘i‘;";ill;‘;q?
vsllggxlm of Babu Hirs Lal Sinla, Monsif of Benares, dated tlwal #t of Qctobex

(1) (1908) L L. R, 26]All, 25,



